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Page 54, \Jkt line, strangely should be strongly. 
Page 68, fifth line of opinion, assented should be asserted. 
Page 192, second line of third paragraph, complaint should be 
complainant. 
Page 192, last line of third paragraph, the same. 
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VOLUNIE IV. 



C.P. Lackawanna Co., No. 1, Jan. T., 1887. Bqaitjr. 

Com. ex rel. Blewitt v. William T. Smith. 

Act 30 June, 1885, Sec. 5, Art. 4, P.L., 226, does not prohibit the 
sinking of a shaft within two hundred feet of the breaker, where the 
breaker was erected before the passage of the Act. 

Where a breaker erected before the passage of the Act, is within 
two hundred feet of the opening of the shaft, the Act does not prohibit 
its re-erection in case of destruction by fire. 

r > 

Bill in Equity. 

The facts are stated in the opinion of the Court. 

Jessupa {fc Hand, for plaintiff. 

A. H. Dickson, for defendant. • 

Hand, P. J. — ^This case involves the construction of 
Section 5, Article 4, of the Act of June 30, 1885, relating 
to the anthracite coal mines, prpviding for the health and 
safety of persons employed, and the protection and preser- 
vation of property. The questions come before us on bill 
filed and demurrer to the bill. 

The facts are, that plaintiff is Inspector of Mines for the 
.first district; that defendant is the operator of an anthra- 
cite mine and colliery in the City of Scranton; that the 
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mine has been operated for over twenty years by means of 
a slope, the mouth of which is close beside the breaker, 
within two hundred feet of the same; the slope extends to 
all the veins above the New County and Clark veins; the 
breaker has been in operation continuously for at least ten 
years, and was erected prior to the passage of the Act of 
Assembly of 1885, which now governs the mode of con- 
ducting mines in the anthracite coal-field. 

The defendant is about to sink a shaft to all the veins 
of coal on his property, and locate the opening of the shaft 
within two hundred feet of his present breaker-building, 
and when completed intends to hoist the coal from all the 
veins and work the mine through such shaft, which is to 
take the place of said slope. It was conceded on the 
argument that the shaft was to be in place or stead of the 
slope, and located at or near the opening of the slope. 
The fifth and sixth paragraphs of the bill bear this con- 
struction, and are so understood. It is also stated, and is 
a fact, that in case said shaft is so located, and in case of 
the destruction of the breaker by fire, it would become 
necessary, in order to mine and prepare coal from said 
property, to rebuild said breaker m its present location, 
and defendant purposes and intends in that case so to do. 
The plaintiff avers that the proposed action of the defend- 
ant is contrary to the mine-ventilation act, and especially 
the 5th Section of Article 4 of said Act, approved 30 June, 
1885, P.L , page 226. 

The two questions raised by the bill are directly (1), 
whether the sinking of the proposed shaft within two 
hundred feet of the breaker is in contravention of the Act 
of Assembly, and (indirectly) (2) whether in case of the 
burning of the breaker the rebuilding of the breaker 
would violate thfi provisions of the Act. 

It was conceded upon the argument that the 5th Section 
of Article 4 controls in the construction. The portion of 
the section pertinent is as follows, viz. : " From and after 
the passage of this Act, no inflammable structure other 
than a frame to sustain pulleys or sheaves, shall be erected 
over the entrance of any opening connecting the surface 
with the underground workings of any mine, and no 
"breaker" or other inflammable structure for the prepar- 
ation or storage of coal, shall be erected nearer than two 
hundred (200) feet to any such opening. * * * Pro- 



COMMON PLIEAS REPORTER. 3 

Com. V. Smith. 

vided, That this section shall not apply to breakers that 
are now erected, or that are in course of erection." 

It will hardly be doubted, under the proper rules of 
construction, that in the cases to which this section is ap- 
plicable, it prevents the location and construction of a 
breaker and shaft, or slope, within two hundred feet of 
each other, no matter which is first erected. It would' 
hardly be urged that in the case of new mines being 
opened, reached by no breaker, that the law could be 
avoided by first erecting the breaker and then sinking the 
shaft. This would make the law carry its own defeat 
within its own terms. 

The question is, is this one of the cases to which the 
section is applicable? At the outset, the section confines 
itself to erections ''from and after the passage of this Act.'' 

In the case of an entire new mine and opening, the lan- 
guage of the section would prevent the erection of a 
breaker where an opening had been completed and no 
breaker begun, but this construction might be considered 
possibly a forced one, equal to the one supposed in the 
case of an erection of the breaker for the purpose of avoid- 
ing the letter of the statute. It is, however, not necessary 
for us to decide this, as it is not before us. It is evident 
that no attempt is made in the act to interfere with the 
locations of breakers and openings prior to the act. 

Again, whatever cases might arise after the passage of 
the Act, the proviso to Section 5 makes a specific limita- 
tion to the application of the section. That limitation is 
that the section shall not apply to breakers that are now 
erected or that are in course of erection. The effect of 
this proviso is that whatever construction we give to the 
preceding enactment or portion of the section, that con- 
struction shall not apply to the case of a breaker erected 
at the time of the enactment, or in course of erection. It 
is therefore clear that even if we enlarge by construction 
the wording of the section, so as tb prevent the sinking of 
a shaft after the erection of a breaker, which is itself erected 
after the enactment, we cannot so enlarge it where the 
breaker was erected at the time the law was passed. The 
proviso positively excludes such construction. 

"A proviso is something engrafted upon a peceding en- 
actment, and is legitimately used for the purpose of taking 
special cases out of the general enactments and providing 
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specially for them." A proviso speaks the last intention 
of the lawgiver, and may render nugatory a prior part of 
an act 

"If a proviso in a statute be directly contrary to the 
purview of the statute, the proviso is good, and not the 
purview." Potter's Dwarris on Stat; 118 and notes. 

It would seem, therefore, that both under the letter and 
the spirit of the section, the defendant may sink his shaft 
without violating the law. But let us examine the inten- 
tion of the legislature further. In drafting the section and 
the proviso, they were made to relate to the erection of the 
breaker, and not to the sinking of the opening. The pro- 
viso, instead of saying the section shall not apply to open- 
ings now erected or sunk, or in course of sinking, prohibits 
the section from applying to breakers. We may not 
£P3Sume that this is an inadvertence, especially if we can 
find a legal reason for it. It seems to us such a reason 
exists. While the law itself was intended to guard the 
health and safety of persons, its title shows that it was also 
intended to protect and preserve property. Within proper 
rules of construction, it should receive liberal treatment. 
At the same time, it is apparent throughout the Act that 
so far as possible it seeks to avoid the destruction of rights 
and values. It even permits danger and risk to remain, 
rather than strike down values and property once created 
and vested in the owner of the mines. A similar excep- 
tion and proviso is inserted in relation to the location of 
boilers, in Article 5, Section 2. 

A breaker is defined to be " the structure containing the 
machinery used for the preparation of coal." It will be 
observed that the building of the breaker, with its 
machinery to be connected with the mine, determines to 
some extent the location of the shaft or opening. It 
matters not which was actually first located, the breaker 
once built is built with reference to the opening. A 
breaker is a structure of great value ; it cannot be safely 
removed without great loss. On the other hand, the 
opening is the means of access by the owner to his 
property; by property we mean the coal which is the sub- 
ject-matter of the law. It is not uncommon for a person 
to own only the coal, with no surface save that to be made 
for his openings, his breakers, and for dumping-ground. 
If the breaker is once erected, and the owner is obliged to 
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make his opening at least two hundred feet therefrom, by 
law, it might throw him entirely oflF from his own land, in 
which case he would own his property without access to 
it. It clear that the legislature would never intentionally 
enact such a law, and they have avoided it by this pro- 
viso. A lessee of coal is also an " owner " within the Act 
(see Article XIX., definition of owner). This reasoning, 
while it applies to the sinking of the shaft, and accounts 
for the wording of the proviso, applies with equal force to 
the rebuilding of the breaker when it is burned. It is the 
case of a breaker erected at the time of the enacting of the 
law, to which the section was never intended to apply. 
Valuable rights have been fixed, large amounts spent on 
the strength of the relative location of thebreaker and the 
opening, and with this property the law expressly says it 
does not intend to interfere. This view of the Act of 
Assembly gives reasonable force to the section in question, 
and at the same time protection in the line clearly intended 
by the legislature. It is also apparent from the guarded 
language of the section and the proviso, that as to all en- 
tirely new developments of coal-tracts where no vested 
property-rights in breakers or openings relative thereto 
existed, the relative location of the two was to be changed. 
A radical change is inaugurated, but inaugurated so that 
no reasonable cause of complaint could exist, and no 
property annihilated by act of law. 

In regard to a rebuilding of a breaker destroyed by fire, 
or of one worn out and decayed before the exhaustion of 
coal, the Act ia silent. It has not attempted to regulate 
these matters. It is not the question whether the legisla- 
ture has power to regulate them, but has she done so? On 
the contrary, has not the legislature plainly shown a dis- 
position not to interfere? No one will doubt the right of 
any person to rebuild his breaker when burned. He may 
•enter into a contract in advance that the insurance com- 
pany may rebuild instead of paying the loss. Any inter- 
ference with this right by law must be by express author- 
ity.' The courts cannot infuse into an Act, even one so 
important as that it is intended to protect life, what is not 
in it by express words or necessary construction. This 
was decided in Haddock v. Com., 103 Pa. St. R., 249. 

We apprehend that the proviso of Sec. 5 of Art. 4, 
coupled with the opening words of the section, shows a 
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<;lear intontipB not to. interfere .with any JLoeatian of the 
breaker m^d.^be opening whioh eadatod ,at the time of 4he 
passage of .the.Act^so long aaAbeieame.w^o'ka.or "coUiery " 
m&ve^ to be aontinued. Toe reason wJhich would > save or 
e^cclude the section from the «aa9 of .a bceakj^r tbm ere»Bted 
would, apply to the whole oolUery, as it is di^ed by ihe 
Aot.nAtil the coal for .w>bichr4;be breaker was .areeted ^was 
e^bansted. Br^eakers decay and ;.w«ar «out; itbey «nd tbe 
openings naade in jconaection with them are (made with 
ireforence to >the body of coal they; are intended to reach 
, SO: as to exhaust it. Tbe^peniQgs^are located«.or intended 
to be, with the best, skill and plan that jcan be used .or 
devised. Unforeseen facts arise beneath the ground; ^be 
angle of the slope tmaybe .changed by ithe ;Coal so.as to 
run off the owner's land; it jnay extend so far, as to leave 
a large body of/Coal, or whole veins, behind it. Shall not 
thejoperator ;be permitted^to.changehisropening or rebuild 
his breaker on tne.^ame spot 80.a8 toeffectuate ixis original 
intention? It is true he may sink hisrsbaft inside tbe 
mine to the lower veins, bat shall, he be compelled «to do 
this, or shall he be compelled to lo^e all .the coal :back of 
his slope because it cannot be .mined without >a loss? 
Possibly yes, if the law clearly and .expressly says *;8o 
much. But if it does not,. or appears to ^dearly intimate 
a contrary intention, we Jaold that it tsiUpt coatrary.to the 
best rules of construction to leave the owner to the fioe 
enjoyment of his natural privileges until they have been 
clearlv curbed or .annihilated. Those principles .are in 
aiccoraance with theTulesofoonetruotion,applied. to mine- 
ventilation acts as seen in Haddock v. Com., .above cited 
in Com. v. Connell & Co., 2 Luz. Xeg. Beg*, .p. 1, decided 
by Judge Habding; also with general rules of construc- 
tion. "A power derqgatory to private prpp^ty must be 
construed stdctly, and not .enlarged by . intendment " 
(Dwarris Stat. (Potter), 257 ; Vanbom v..Dorxance,.2 Dallas, 
316). 

Our attention was called in the argument to /an either 
apparently careless or designed omission of the .case of a 
^hafii where it is provided "that this Act shall not be. con- 
strued to prohibit the erection * * * of a ctrestle for 
the transportation of cars from any slope to such breaker 
or structure." Jn the case .before us we have . held .that 
the. section entire did not contain in its .purview the case 
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of a breaker erected at the time of its passage. The act in 
such a case is as if this section was not in it. But we are 
of the opinion that a shaft is not excluded from the ex- 
ception made in the case of a slope. Our reasons <are as 
follows: The affirmative part of the section applies to 
^•s)thjsr inflammable structure, for ^the preparation or storage 
of coal." A trestle is not for that purpose, especially in 
the case of a shaft; it is for the transportation of coal. In 
the case of a slope, the trestle may so far be a part of the 
breaker by reason of the Bchiites BXid ^screens running 
under it (as in the case where its inclination is a contin- 
uation of the ineiinatrion of the t^pe until it reaehes the 
breaker), that it is difficult to tell where the trestle ends 
and the portion for " the preparation and storage of eoal 
begins." Hence such a case should be excluded to pre- 
vent a construction adverse to its usage. But this does 
not imply that the original affirnLative clause included 
shafts. Xhis is upon the thasis that it was a .designed 
omission. It would not, however, be a forced, but a 
matural, x»)n8trttetion to say that: mo .distinction iwas in- 
tended belwe^i a shaft4andaslope,jand the .omission was 
a anere laek of specification wnere /the intent could be 
inferred. Theve is ino iraason w>hy<a tmatleinot filled with 
.screens ^nd ^machinery ifor '^the preparation lOf eoal," or 
iwith bins for thestorage'OfiCoal, -should he .inhibited and 
prevent a connection with a breaker or iilope. A new 
trestle would communicate .'fire islowly^ is easily thrqwn 
down, and the exception j as to a jslope is some indication 
that the trestle was.not to be inoluded, inasmuch.as.such 
a possible construction is >prohibited. 

It is true, as contended cxy the ilearned counsel for the 
plaintiff^, who cites Com. v. Fraim, '16 Pa. St R, 153, and 
Big Bk. Cent. Imp. Co. v. Com., '94 Pa. St., 450^ that 
statutes ^ill be conatcuedsoas besttote&otuate the inten- 
sion of the ^makers, though the iconstruetion may seem 
contrary to the letter of the' statute. ;But even this rule 
applies only where the intent is .dear .and the contra- 
•diction «eeming. If. we haveread ' the statute in .question 
right, it'intencb to guard d:>e health, and safety of persons 
lemployed in and about the coal-mines, but it equally 4n- 
itendstto preserve the equities, of owners . existing at the 
time of its passage. In this view we enter judgment on 
the demurrer in favor of the defendant, and dismissithe 
bill at the costs of the plaintifil 
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Q.S. of Bucks Ck>. 18 IU7, 1886. 

In re Petition of Frederick Haas, Jr., for a Brewer's 

License. 

By the Act of 1875 the Court alone is given the power to grant 
brewers' licenses. 

A license will not be granted where the location of the hoose is 
such as to invite violations of the law. 

A failure to set forth, in the petition, that the petitioner is a resi- 
dent of this Commonwealth, is a fatal omission. 

Sur petition for license. 

The facts are fally stated in the opinion of the Ck>urt. 

Yerkes, P.J. — I am clear that a brewer's license can 
only be granted by the Court. Prior to the Act of 1875, 
brewers and distillers were licensed under general laws 
(Com. V. Mueller, 32 Smith, 127), and I am not aware of 
any local or special law by which they were licensed here ; 
therefore, under the 2d section of the Act of 1875, the duty 
is devolved on the Court. 

Jn the matter of the application of Frederick Haas, Sr., 
for an hotel license, we gave our reasons for believing that 
no license should be granted at this place to invite incur- 
sions from Trenton to this county, such as heretofore dis- 
turbed the peace in that locality. 

The same reasons apply to a brewery. Any opportunity 
to non-residents to break or disobey our laws, where the 
means of escape are so easy, will be taken advantage of by 
the lawless classes of a city of .the size of Trenton. During 
the recent prosecution of Frederick Haas, Sr., for a sale of 
liquor contrary to law, this applicant went upon the stand 
and endeavored to interpose himself as the person who 
had violated the law. His petition does not show he is a 
resident of this commonwealth. Under the 8th section of 
the Act of 1875, this is an insuperable objection to a 
license. 

The license is refused. 
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C-P. Delaware CJo. 1 Nov., 1886. 



• 



Harper v. Busse et al. 

Although the erection of a dwelling on a building-lot, owned by a 
married woman, may not be necessary to the enjoyment of the lot ; 
yet where the husband, acting as agent of his wife, and with her 
knowledge, contracts for the building, and his authority is not denied 
by her, her estate may properly be charged with the cost. 

In the absence of a contract, specifying the manner in which 
masonry work shall be measured, the jury may properly follow the 
rule usually adopted among builders for computing the value of the 
work. 

In this case the receipts for money paid contained also a clause 
prescribing the manner in which the work should be measured, but 
this part of the receipts was alleged to be fraudulent. Held that the 
ury might properly disregard it. 

Rule for a new trial. 

The facts are fully stated in the opinion of the Court. 

Clayton, P.J. — This was a suit upon a mechanic's 
claim for mason-work to a dwelling-house erected on* the 
land of a married woman. The contract was made 
between her husband, as her agent, and the contractor for 
the entire building, named Sloan. Sloan contracted with 
the plaintiff for the mason-work. The work was to be 
done by the perch. 

Three questions arose upon the trial. 

First. Was there sufficient evidence of the agency of 
the husband to bind the wife's separate estate for the work 
an^ materials done and furnished in the construction of 
the house upon her land? 

Second. The defendant produced two receipts for money 
on account of the mason-work done by the plaintiff. In 
these receipts were written what purported to be the rule 
by which the work was to be measured. The plaintiff 
alleged that the writing was fraudulent; that the alleged 
contract had been inserted after he signed the receipt, or 
that it had been falsely read to him. The defendant 
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asked for a binding instruction that the contract named 
in the receipt could not be disregarded by the jury. 

The third question was whether, in the absence of a 
contract between the parties, as to how the work should be 
measured, the usual rule among builders for the measure- 
ment'of masonary should be adopted by the jury? 

Upon the first point it was proved that the husband 
contracted as the agent for his wife, and that she knew 
that the house was being erected upon her lot and did not 
dissent It was also proved that the ground was pur- 
chased by the wife as a building-lot, and was only valuable 
as such. The wife did not deny the authority of the 
husband. She offered no evidence upon this point The 
court left it to the jury to say, from the facts proved, 
whether the work was or was not done at the request of 
the wife. In the absence of all proof to the contrary, very 
slight evidence, not inconsistent with the usual course of 
business in like cases, is sufficient There was no error, 
therefore, in submitting this question to the jury. 

While it may be admitted that the mere fact that the 
building was for the benefit of her separate estate would 
not, in itself, be enough to charge her land with the im- 
provement if it was not built at her request ; yet, the fact 
that it was beneficial is persuasive, with the other evi- 
dence, that it was improved with her assent Neither are 
we prepared to say that the building of a dwelling-house 
suitable to the lot is necessary to the enjoyment of the lot 

Upon the question of the alleged contract written in the 
receipts, the weight of the evidence seemed to be with the 
defendant. The jury, however, were duly warned and 
correctly charged as to the weight they should give to a writ- 
ten paper. If the alleged contract had been written in any 
other form than a receipt — had it purported upon its face 
tO' be a contract for the measurement — I would have given 
the jury a binding instruction that the evidence was not 
sufficient to overthrow it ; but the very fact that such an 
unusual course had been resorted to as to insert a few 
words into a receipt, giving it the dual character of receipt 
and contract, tended, I suppose, to cast suspicion upon it 
with the jury. If the amount of money in dispute were 
more considerable, I might be induced to grant a new 
trial, because in the opinion of the court the weight of the 
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evidence sustained the receipts. The maxim, de minimis, 
alone induces me to sustain the verdict on this point. 

Upon the third question, I think the jury were correctly 
charged that, in the absence of a contract, they might 
adopt the usual rule among builders for finding the value 
of the work. As the evidence was all one way as to what 
the rule was, I can see no impropriety in the jury adopt- 
ing it. 

The motion for a new trial is overruled. 



C.P. Backs Co. 6 Jan., 1885. 

In re Application for Charter for The Solebury 

Mutual Protective Society. 

The purpose of the proposed corporation was stated to be " the re- 
covery of property that may be stolen from its members, and in the 
event of a failure to recover such property, to pay to the loser sueli 
part of the value thereof as the company may hereafter determine 
and set forth in its by-laws. If a member may meet witii loss for 
which the company is liable, and the property shall not be fonnd 
and returned to the owner, a tax sufficient to raise the required 
amount shall be assessed equally upon the members/' Hdd that the 
corporation was an insurance company, for profit, and could only be 
chartered by the State. 

It is against public policy to charter such a company unless, among 
its duties, is included that of detecting and arresting the thieves. 

Petition for charter. 

H, B. Edsdmm, for petition. 

The facts are fully stated in the opinion of the Court. 

Yerkes, p. J.— The petition states the purpose of the 
proposed corporation, as follows: 

"The recovery of property that may be stolen from its 
members, and in the event of a failure to recover such 
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property, to pay to the loser such part of the value thereof 
as the company may hereafter determine and set forth in 
its by-laws. If a member may meet with loss for which 
the company is liable, and the property shall not be found 
and returned to the owner, a tax sufficient to raise the re- 
quired amount shall be assessed equally upon the mem- 
bers." 

We are urged to incorporate the petitioners as a corpor- 
ation of the first class, under clause 9, section 2, of the Act 
of April 29, 1874, which authorizes the grant of a charter 
" for the maintenance of a society for beneficial or protec- 
tive purposes to its members, from funds collected therein." 

The Act divides corporations, authorized by it, into two 
classes: First, "for profit;" second, " not for profit." The 
application must be confined to only one of these classes 
and must so far specify the objects of the association as to 
clearly satisfy us that they fall within the meaning of the> 
law and class under which we have jurisdiction; if it ap- 
pear that the object is provided for under the other class, 
we must reject it. The intention of the legislature was to 
draw a distinct line between the jurisdiction of the court 
and the state officers, in the matter of granting charters, 
which is defined by the character of the corporation. 
When it is clear that the objects of the charter place it 
within one jurisdiction, the presumption is that the other 
is excluded. 

The same general idea or benevolent encouragement 
and support of beneficial and social unions runs through 
the entire list of " corporations not for profit." The Act 
does not contemplate that profit, business advantages, and 
insurance from loss of property are to be secured by the 
formation of companies of the first class, but all corpor- 
ations for such purposes are grouped together in the differ- 
ent clauses of section second, under the head of " Corpor- 
ations for profit." This is the scheme of the General 
Corporation Act of 1874. 

The ultimate design of the proposed corporation is the 
insurance of its members upon the mutual plan, from loss 
arising from the theft of property not returned to the 
owner. If we approve of the charter, it will be in the 
power of the corporation to guaranty to its members 
the full value of the risk, simply by adopting a by-law so 
providing. It is mere insurance ; a contract to compen- 
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sate the insured if he shall suffer loss, the amount to be 
determined upon investigation of the loss upon the hap- 
pening of the contingency contemplated in the contract. 
The paragraph in the second article, providing for com- 
pensation to the loser of such part of the value of the 
property as the company may hereafter determine and set 
forth in its by-laws, is the Trojan horse by means of which 
a full-fledged and unrestricted insurance company is to be 
introduced, to fill out the skeleton which we are asked to 
set up as a society for beneficial and protective purposes 
to its members, not for profit. 

The purpose of the proposed charter is included in, and 
covered by, clause three of section second, " Corporations 
for profit," viz.: " For the prevention and punishment of 
theft or willful injuries to property, and insurance against 
such risks." It may be said that the prevention and pun- 
ishment of theft are not included in the proposed charter, 
and therefore, although insurance against the risk of loss 
by theft is the object, the application does not come under 
the provisions of this entire clause. But that is the fault 
of the draughtsman, and not of the law. 

The third section of the act requires the judge to peruse 
and examine the instrument, and if it shall appear to be 
within the purposes of the first class, lawful and not in- 
jurious to the community, to approve the same. 

If the object of the petitioners be to obtain the benefits 
of a corporation for insurance against risks arising through 
theft and to evade the healthful public purpose of the 
third clause of the second class, to wit, the prevention and 
punishment of theft, we cannot sanction it as beneficial or 
protective. In fact, we can conceive of nothing more 
injurious to the community than the creation of a corpor- 
ation with purposes limited to the recovery of, or payment 
for, stolen property, without any avowed purpose to pun- 
ish the perpetrators of crime. The court would be placed 
in the attitude of incorporating a society, the object of 
which would be a return of stolen property to the owner, 
at the expense to the public of permitting a thief to 
escape punishment. 

It would he construed an invitation to the worst classes 
to prey upon the community which fostered a corporate 
organization with powers extending no farther than to 
recover property stolen from its members, or reimburse 
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them for the loss, regardless of the apprehension and 
punishment of the thieves. Under the proposed charter, 
the company would not be authorized to assess its ^mem- 
bers to pay a reward for the arrest of a horse-thief, nor to 
bear the expenses of his prosecution in the criminal courts. 
We do not believe the petitioners themselves intend to 
form such an easy-going corporation, or that they would 
be content with such a charter. The proposal does vio- 
lence to our notions of the old-fashioned horse companies, 
organized for the "pursuit of horse-thieves and other 
villains." 

The intent of clause three, of the second class, in coup- 
ling the right to insure with the duty of protection to the 
public by preventing and punishing theft, is plain. And 
unless the proposed charter includes the obligation to dis- 
charge those duties, the policy and intent of the law forbid 
an incorporation. 

Inasmuch as corporations of the second class, of the Act 
of 1874, are not within our jurisdiction, it follows that, as 
we believe this application to be within that class, it is 
unnecessary for us to decide whether, in respect to such a 
corporation, the Act of 1874 has been superseded by the 
insurance-law of 1876. But it seems to us that the fifth 
section of the latter Act has repealed the insurance clause 
of the Act of 1874, and we do not think that an insurance, 
such as this charter seems to contemplate, is excepted 
from the operation of the repealing Act, by the fifty-fourth 
section thereof. It may be questioned whether the ex- 
ception applies to corporations other than those then in 
being. Here, under the proposed power to fix the amount 
of insurance by a by-law, it could be reduced to a fixed 
and guaranteed sum, with a liability upon the members 
to taxation for its payment. The issuing of a written 
policy would be but a formality. A certificate of mem- 
bership would answer the purpose. A liability would 
exist upon a mere verbal contract. 

And now, to wit, January 6, 1885, having perused the 
proposed charter, we refuse our approval. 
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O.P. Laekawanna Co. ITS, Jan. T., 1886. -11 Oct., 1886. 

Eastman y. O'Neil. 

A suit for ** work and labor done " does not fall within the language 
of Act 20 April, 1876, nor of Act 28 February, 1870, P.L., 269 (local act). 

An appeal from an alderman in Lackawanna County is not invali- 
dated by the fact that the defendant did not pay the costs to the 
alderman (Act 2 March, 1868, P.L., 257 ; local act). 

Rule to strike off appeal from judgment of alderman. 

This was a suit by an alderman for '* work and labor 
done and materials furnished," for the judgment in which 
the defendant appealed without filing the affidavit re- 
quired by Act 20 April, 1876, and without paying the 
alderman's costs. 

The above rule was taken, it being claimed that the 
appeal was defective on account of the omission of the 
above-mentioned requirements. 

ShurUeff, Arfwrman, for plaintiff. 

Joseph O'Brien; for defendant. — Cited Thomas v. Pyle, 
2 Chest. Co. Rep., 295; Swallow v. Red Ash Coal Co., 12 
Luz. Leg. Reg., 187; Cochran v. McKeeley, 25 Pitts. Lfeg. 
Jrnl., 120; Act 20 April, 1876. 

Archbald, J. — This is an action, as stated in the alder- 
man's transcript, for "work and labor done and materials 
furnished." It is claimed that the appeal taken by the 
defendant is defective. 1. Because no affidavit is filed as 
required by the Act 20 April, 1876, and 2. Because it does 
not appear that the costs have been pafd. 

It can not, upon the first exception, be successfully 
maintained that the case is within the provisions of the 
Act of 1876, nor of the local act of 28 February, 1870 (P. 
L., 269), applicable to Luzerne and Lackawanna Counties. 
To bring it within the one, the transcript must show a 
case "for wages of manual labor" (Womelsdorf v. Heifner, 
14 W.N.C., 24; Worrich v. Slate Co., 1 Lehigh Val. Rep., 
158), or within the other, that the suit is brought "for the 
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recovery of wages or salaries for work, labor, or service 
done or performed." 

The claim of the plaintiff is also a mixed one, being for 
materials furnished, as well as for work and labor done. 
It may well be urged that this would vitiate the right of 
the plaintiff to have the case treated as one for the wages 
of manual labor, if otherwise so entitled. But upon this, 
it is not necessary to pass. The plaintiff is not within 
either of the acts referred to, whichever may be held to 
apply to this county, and an affidavit from the defendant 
was not therefore essential to an appeal. 

The second exception requires more consideration. It 
was decided by Judge Livingstone in White v. Martin 
(11 Lane. Bar, 53), that the prepayment of costs is essential 
in Lancaster County to the validity of an appeal from a 
magistrate. The Act under which this decision was made 
(2 March, 1868, P.L., 256) is positive that no appeal shall 
be allowed unless the appellant inter alia pay the costs, or 
make affidavit of inability. It affords no assistance there- 
fore in the construction of the Act of the same date (P.L., 
1868, p. 257) which governs us, the terms of which are 
very different. 

A similar decision was made by Judge Jessup in Blox- 
ham V. Roberts (8 Luz. Leg. Reg., 26), under the Act of 
25 March, 1873 (P.L., 406), applicable to Susquehanna 
County. This Act provides that the party appealing 
" shall pay to the justice before whom the case was tried, 
all his iees and all the constable's fees, so that it shall ap- 
pear on the transcript, the same to abide the final deter- 
mination of the case, as all other costs thereon ; and no 
appeal need be allowed by the justice till said fees are 
paid. * * * Provided, that when parties make oath 
or affirmation that they are unable to pay such costs, ap- 
peals shall be allowed without such payment" 

This case was cited and relied upon by counsel in Reese 
V. Hetzel (4 Law Times, N.S., 217), No. 661, January T., 
1882, in this court, where a similar exception to that now 
urged would seem to have been sustained. No opinion 
was, however, filed, and we have not therefore the benefit 
of the reasons which led the court to its action. I regret 
to say that I cannot follow it. Bloxham v. Roberts, like 
White V. Martin, supra, was decided under an act so 
materially differing from our own, that it can not be taken 
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as an authority for U9. We are compelled to examine 
and construe our own act, by itself. It reads as follows: 
" The justices of the peace in and for the counties of Centre 
* * * * Luzerne, &c., shall be entitled to demand and 
receive from tlie appellant, and from the plaintiflF desiring a 
transcript for entering in the common pleas, or other 
transcripts in any case tried before him, before giving a 
transcript of appeal or other transcript, all costs that may 
have accrued in the said action. * * * * Provided 

* * that any party to suits shall have the right to 
appeal and demand transcripts without the payment of 
costs aforesaid, by their making and filing with the said 
justice an affidavit of their inability to pay such costs." 

No intendment in the construction of this statute 
should be made in derogation of the right of a party to 
obtain by appeal a trial by jury. If two constructions, 
therefore, equally tenable, that should be adopted which 
least interferes with or restricts such right. In teraas the 
statute simply provides that justices in the counties 
named shall be entitled to demand and receive from the 
appellant, before giving a transcript of appeal, all costs 
that may have accrued in such action. While it may be 
well argued, that by reason of the rights of others in such 
costs, it is imperative upon the justice to demand them, 
still, if a transcript be furnished to the appellant without 
requiring such payment to be made, what is there in the 
the act which invalidates his appeal ? The payment of 
costs is not, as in the Arbitation Act or the acts 
relating to appeals in Lancaster and Susquehanna Coun- 
ties above referred to, made one of the absolute conditions 
of appeal. Nor can an argument to such effect be drawn 
from the terms of the proviso. It is not the purpose of a 
proviso to enlarge the meaning of a statute, but to engraft 
restrictions and exceptions upon it. (Folmer's Appeal, 
87 Pa. St., 137.) By the most natural and obvious con- 
struction the act is for the benefit of the justice, and only 
to that extent intended as a restriction upon the right of 
appeal. This clearly appears when we consider that the 
right to demand the costs is given to the justice by this 
act, not only in appeals, but also where the plaintiff desires 
a transcript to enter in the common pleas for the purpose 
of obtaining a lien. Has it ever been contended that the 
failure to pay the costs before entering such a transcript 
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invalidated the lien obtained upon it? And yet, why 
not m such case if in the other? I see no way, therefore, 
than to hold that the appeal in the present case is not 
invalidated by the fact that the defendant did not {)ay 
the costs to the alderman. 

The rule to strike off the appeal is discharged. 



C. p. Lackawanna County, No. 1, Oct. T., 1886. Equity. 18 Oct., 1886. 

The Scranton Electric Light and Heat Company 
V. The Scranton Illuminating, Heat and 

Power Company. 

Act 29 April, 1874, Sec. 34, P. L., 73,. does not confer exclusive privi- 
leges upon corporations furnishing light by electricity. 

Rule to continue preliminary injunction. 

The facts are stated in the opinion of the court. 

Jessups & Hand, for plaintiff. 

Willard & Warren, for defendants. 

Hand, P.J. — ^This is a hearing on bill filed, and affi- 
davits upon a rule granted to show cause why the pre- 
liminary injunction granted against defendants shall not 
be continued. 

The bill sets forth the incorporation of the plaintiff 
under the Act of 29 April, 1874, "for the purpose," amon^ 
others, " of furnishing light to the City of Scranton and 
suburbs and to the inhabitants thereof, with a capital of 
$50,000;" that plaintiffs have purchased land and con. 
structed a plant for the manufacture and furnishing light 
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by electricity to all citizens of the City of Scranton and- 
suburbs who may desire to use such light; have erected 
poles and placed wires upon the same, and procured costly 
machinery, and are and have been since Jiine, 1884, en- 
gaged in furnishing light to all the inhabitants of the City 
of Scranton and suburbs who have desired to purchase 
and use' the same, and are ready and prepared to furnish 
the diflferent kinds of electric light as the demand for thie 
same may require; that they have obtained permission 
from the municipal authorities *of the City of Scranton to 
occupy the streets and carry on their business; that the 
defendants have lately procured a charter for the purpose, 
among others, of furnishing light in the said City of 
Scranton, and are engaged in planting poles, stringing 
thereon wires, and have contracted for a lot of ground on 
which they are engaged in the erection of a building in 
which to generate electricity for the purpose of furnishing 
light to the inhabitants of the said city, and are soliciting 
contracts to furnish, in the near future, electric light to the 
inhabitants thereof for a consideration in monev, and 
they claim the right so to do under their said charter; 
that the plaintiffs, under the Act of Assembly, have by 
virtue of their charter the exclusive right to occupy the 
territory comprising the City of Scranton, and to furnish 
the inhabitants thereof with electric light for and until 
said company shall have earned and divided dividends of 
eight per cent, on the capital -stock for the period of five 
years, and have neither earned nor divided any dividends 
upon their capital-stock ; that defendants without right 
are interfering with the rights and franchises of plaintiffs, 
and are inflicting upon them serious harm and damage, 
and if allowed to proceed will reduce the value of their 
property and capital which has been expended in good 
faith — relying upon the protection of the law — and do 
them other irreparable injury. 

The plaintiflFs file affidavits to sustain their application, 
and they sustain prima fade the allegations of fact in the 
bill, raising fairly the legal questions raised by the bill. 

The defendants, upon the hearing, present the certifi- 
cates and charters of the two companies, and file counter- 
aflSdavits setting forth as follows: 

The certificate of plaintiffs' charter shows their purpose 
to be that " of furnishing light and heat to the City of 
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Scranton and suburbs, and to the inhabitants thereof." 
Their charter was granted May 12, 1883. 

The certificate of defendants' charter shows their purpose 
to be that " of manufacturing electricit\' to supply the same 
through appropriate conductors in tlie City of Scranton, 
Pa., for lighting, heating, and power,and supply consumers 
with necessary appliances to utilize the same." Their 
charter was obtained subsequent to plaintiff^s charter. 

The defendants' affidavits allege the following facts: 
That the capital-stock of the plaintiffs' company in the 
summer of 1884 was transferred in blank for the sum of 
$20,000, which sum was paid by the check and notes of the 
Scranton Gas & Water Company ; that the negotiations for 
such transfer were made with the president of said Gas & 
Water Company ; that the price of the arc-lights up to the 
time of such transfer was 34 cents each per night ; that im- 
mediately after the transfer, the price was raised to 48 
cents per night, which amounted to an actual prohibition, 
and affiants discontinued them, as the price charged was 
burdensome and exorbitant ; that the plaintiflF company 
is intentionally managed for the purpose of preventing 
the use of electricity for lighting purposes, and to prevent 
other corporations from manufacturing or using electricity 
for lighting purposes ; that the demand for incandescent 
light, such as the defendant proposes to furnish to the 
people of Scranton, is very great, and has been for the last 
two years, and that the plaintiff cannot furnish such light 
for the want of proper machinery and appliances; that 60 
arc-lights were in operation at the time of the transfer of 
stock aforesaid, and now very few are used on account of 
the exorbitant price charged. 

That plaintiffs cannot furnish the different kinds of light 
as they allege, and cannot furnish the incandescent light, 
and the defendant company above has the power and 
right by purchase of the proper patents to furnish incan- 
descent light in the City of Scranton. 

Defendants deny that plaintiffs have been engaged in 
furnishing electric light to all the inhabitants of the City 
of Scranton who have desired to purchase and use the 
same ; they deny the claim of plaintiff to the alleged ex- 
clusive right for the time alleged ; and aver that such 
exclusive privilege, if attempted to be conferred by the 
Act of April 29, 1874, is unconstitutional and void; they 
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deny any interference with the rights and franchises of 
the plaintiff; that the plaintiff company since the summer 
of 1884 has heen managed by and in the interest of the 
Scranton Gas & Water Company, and in such way as to 
prevent the further introduction of electric light and use 
thereof; that only 8 or 10 lights of plaintiff company are 
now in use, and they have repudiated contracts once made 
for an increase of lights ; that the Scranton Gas & Water 
Company assumed to charge both the plaintiff company, 
before she was managed in the interest of the Gas & 
Water Company, and the defendant company, since such 
management, such a price, to wit, $4,500 to the latter, 
for water for boiler purposes to run their engines as is not 
only exorbitant, but is over eight times as much as said 
company charges other consumers for similar purposes ; 
that defendant is in good faith carrying out the purposes 
for which they were organized; that they have expended 
$20,000, and become liable for $37,00 additional in that 
behalf; that before this injunction was applied for, the 
defendant had made arrangement to supply 2000 incan- 
descent lights, and are preparing apparatus to furnish 
4000 lights to consumers ; that when the Act of 1874 was 
passed electricity as a power for the purpose of lighting 
streets, stores, and dwellings was a thing of the laboratory, 
and was not in use for such purposes ; that defendant has 
permission from the City of Scranton to occupy its streets 
and carry on its business ; that they propose to furnish 
incandescent lights, heat, and power for private parties in 
the City of Scranton, and in so doing are not interfering 
with the rights and franchises of the plaintiff; that for 
such lights as plaintiff furnishes, 25 cents is a fair price, 
and the same are being furnished in Wilkes-Barre for 
such price; that a line of plaintiff once used to Hyde Park 
has not been used for over one year last past. The affi- 
davits give many details, of which the foregoing statement 
is the substance. 

The issue of law and fact raised in this case is an in- 
tensely important one, both for the parties concerned and 
for the public, and the questions have been ably argued 
by counsel. The plaintiffs claim the exclusive right for 
at least the period of five years, until they have made at 
least five dividends of eight per centum each, to manu- 
facture electricity for lighting purposes in the City of 
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Scranton, which is the purpose for which the defendant 
company has been incorporated. This question decided 
against the plaintiff ends this application, and we there- 
fore direct our attention to it. It is conceded that a 
monopoly or exclusive privilege is set up by the plaintiff. 
It is only necessary for us first to determine what privilege 
the defendant claims and is exercising, for it is this claim 
of privilege which the plaintiff seeks to arrest. The 
question arises under the Act of 29 April, 1874, p. 73, sec. 
34. It is conceded on both sides that the Act of 1874 
authorizes the creation of corporations for the purpose of 
supplying light by electricity, because if this were not the 
case, neither corporation would have any standing in this 
proceeding, and the injunction must fall. Both corpor- 
ations derive their charter from that Act, and under the 
eleventh clause of the second class of the second section of 
the Act. We are relieved, therefore, from considering that 
question. We are relieved also from all other questions, 
except those which relate to supplying '* light" All 
questions regarding heat, or power, or gas, except so far, 
perhaps, as gas produces light. It is therefore unneces- 
sary for us to decide whether clause XI. of the Act of 1874 
authorizes one or three classes of corporations. Both 
parties claim the right to supply light by dectridty, and 
that is the sole subject before us. Has the plaintiff the 
exclusive right to do this? The purpose stated in the 
defendant's certificate of incorporation is that " of manu- 
facturing electricity to supply the same through appro- 
priate conductors in the City of Scranton, Pa., for light- 
ing, heating, and power, and supply consumers with 
necessary appliances to utilize the same." Without con- 
sidering whether the defendant can in one charter include 
all the purposes mentioned, it is sufficient for this case 
that the charter covers a purpose for "the supply of light" 
by electricity. This is the claim set up by the facts of 
this case; this is what defendant is seeking to do, and 
what plaintiff desires she shall not do. . Now, has the 
plaintiff this exclusive privilege? The purpose of plain- 
tiff's charter is stated as " furnishing light and heat to the 
City of Scranton and suburbs, and to the inhabitants 
thereof." As matter of fact, the -plaintiff is furnishing the 
arc4ight, so called, by electricity, and not the incandes- 
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cent; the defendant proposes, so far as this case is con- 
cerned, to furnish the incandescent light. 

We assume, without deciding, that it is in the power of 
the legislature to give, for five years or any limited time, 
to a corporation the exclusive right to supply light by 
electricity. Such right must, however, be by clear, ex- 
plicit, and unmistakable terms ; we might go further, and 
say it must be by express terms. 

Has the legislature given through the Act of 1874, in 
clear terms, this exclusive privilege? 

In the case of Emerson & The Penn Fuel Co. v. Com., 
15 W.N.C., p. 425, it is held that in order to determine 
whether the 34th section of the Act of 1874 applies so far 
as regards exclusive privileges, we must determine whether 
the franchises described in the charters are identical. We 
have seen that the charter of the plaintiff is for the pur- 
pose "of furnishing light to the City of Scranton and 
suburbs, and to the inhabitants thereof; " the charter of 
defendant is " to supply electricity in the City of Scranton 
for lighting." 

In the plaintiff's charter, if she comes under the second 
clause of purposes mentioned in Clause XL, Section 2, of 
Act of 1874, to wit, " or the supply of light or heat to the 
public by any other means ;" she has this power without 
the specification of any means ; she can furnish light from 
any material or. means. In the defendant's charter she is 
confined to light by means of electricity. This we appre- 
hend is the exact state of facts and principles passed upon 
in the case of Emerson et al. v. Com., aboved cited. The 
charter of the Fuel Gas Co. allowed it to furnish heat by 
any kind of gas ; the charter of the Penn Fuel Co. was 
confined to natural gas. It is true there was also another 
circumstance, the one was confined to gas produced in 
Pittsburg, and the other to gas obtained outside. Adopt- 
ing the same line of argument used by the court in that 
case, we must say that if the plaintiff saw fit to furnish 
light by any other means than electricity, neither the de- 
fendant nor any other company can furnish light by 
electricity for at least five years. Such a result the court 
say would be intolerable, and not to be judicially declared 
except in obedience to the plainest legal requirement. 

But again, what are the exclusive privileges conferred 
by the 3d clause of Section 34, Act of 1874? We appre- 
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hend they are such as are held and enjoyed by the act of 
incorporation, in other words they are "privileges and 
franchises" — something granted by the sovereign power 
of the state. In this connection we apprehend it is perti- 
nent to inquire into the nature of these franchises. Clause 
3 is found in connection with the first part of Section 34 
and clauses one and two, and is to be construed in con- 
nection therewith. Penn Fuel Co. v. Commonwealth, above 
cited. We observe that Section 34 relates to what in one 
sense may be styled public corporations, or, in other words, 
such corporations as cannot exercise their powers without 
an act of incorporation. It could not be pretended if a 
gas company was in its charter given the power to indorse 
notes, an exclusive privilege, like Section 34, in its 
charter, would prevent other corporations from indorsing 
notes. Public corporations must trespass on private 
rights, occupy streets, etc., hence must be endowed by the 
state with certain franchises. It is these we apprehend 
that are made exclusive by the 34th section, and they are 
specifically mentioned, and not privileges which any 
person possesses without legislative grant. In clause 1, 
gas companies, or companies for the supply of light and 
heat to the public, have the right conferred to enter upon 
any public street, etc., " for the purpose of laying down 
pipes; " no other power is given them ; they are not author- 
ized to erect poles. In the second clause, water companies 
are given the power to erect cisterns, etc., enter on lands 
for materials, etc., and lay pipes. Now, we apprehend 
that it is their privileges that are by clause three to be 
exclusive. Again, in Section 33, relating to telegraph 
companies, the power is given to enter upon streets for the 
erection of posts, piers, abutments, etc., ♦ * * and to 
connect with other lines. No power is given to gas-com- 
panies, nor companies for the supply of light or heat, to 
erect poles, neither is power given to telegraph companies 
to lay pipes in the streets. Now a large number of cor- 
porations may have power to do the same thing, by virtue 
of their charters within a city, and hold the same fran- 
chises whic^h gas and water companies have in their 
charters. It will not be contended that because a gas or 
water company have such franchises granted to them, they 
may claim they are exclusive in them. It must be held 
that the exclusive right must be confined to such sovereign 
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grants as are specified and peculiar to the nature of the 
company claiming the exclusive privilege, and only the 
rule of strict construction can ascertain these. It would 
be the worst kind of judicial legislation for us to hold that 
a gas company has, without express authority, the right 
to erect poles in a street, or a tel^raph company to lay 
pipes under a street, because in either case it was con- 
venient It is no answer in this case to say that if this 
reasoning be correct, the defendant has no express power 
to erect poles. We are construing an Act of Assembly at 
the beck of the plaintiff, on a preliminary injunction, and 
the question is, has the plaintiff a clear franchise which 
the law will protect? If neither party has the right 
claimed, the injunction must fall. 

We apprehend, therefore, that it was not within the 
mind of the legislature to include companies which 
furni|^ light by any other means, in the exclusive privi- 
leges conferred by clause three, unless they are the 
privileges expressly mentioned therein. 

Before the incorporation of the plaintiff and the defend- 
ant, the legislature had placed their construction upon this 
clause, at least by inference, because if they had intended 
to include light by electricity in the 34th section, they 
have granted the same power in more explicit terms to 
telegraph companies under the Act of 1 May, 1876, where 
they provide for the ** transaction of any business in which 
electricity over or through wires may be applied to any 
useful purpose." The privileges therein granted are 
certainly not exclusive in^any one. 
. If it should be held that no power is given by the Act 
of 1874 til incorporate the companies parties to this case, 
it is not certain that, from the language used in their 
charter by defendants aefining their purpose, their charter 
is not valid under the Act of 1 May, 1876, which is a sup- 
plement to the Act of 1874. 

It may be urged that the language used in the 34th 
section is as broad as the language in Clause XI. of Section 
2, i^econd class, and that the monopoly or exclusive privi- 
lege is as broad as the grant There would be some force 
in this were it not that the rule of construction is different 
in the two cases. In construing the first grant in a 
general law, a liberal construction is allowed so far as the 
public interests are concerned ; in construing the second, 
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which provides a monopoly, a strict construction is the 
rule. The direct result and object of a general law is to 
destroy a monopoly by making the grant free to all ; the 
aim and result of an exclusive privilege is to create a 
monopoly. Monopolies are abhorrent td the law. 

If the foregoing reasoning is correct, the plaintiff has 
not the exclusive privilege which is claimed to be exer- 
cised by, and is granted to, defendant. 

We are asked to pass upon the question of the consti- 
tutionality of the 3d clause of the 34th section of the Act 
of 1874. We decline to do this in this ciase. 

Another question is, however, forced upon us by the 
affidavits, wnich incidentally embrace some of the princi- 
ples asserted ipn the cases cited, which afe supposed to 
sustain the right of the legislature to grant a monopoly. 
It is alleged by the defendants, and their affidavits are 
signed by credible persons who state facts, and not r^^rely 
conclusions, that the plaintiff hsis used her corporate ex- 
istence for the purpose of defeating the use of electric 
light rather than promoting it; by exorbitant charges; 
by repudiating contracts; by abandonment of part of its 
line; by holding its stock in the interest of another and 
different corporation, to wit, a gas aiid water company. 
The plaintiff alleges that she has been -and is ready to 
furnish all kinds of electric light to persons who may de- 
sire it. It is unfortunate, perhaps, for both parties to this 
controversy that this issue is raised upon a preliminary in- 
junction and does not come up on the full hearing on the 
bill. We must, however, meet it as best we can on this 
hearing. Upon the facts thus raised, we decide only a 
prima fade case, and not the merits of the controviersy. 
The issue, as thus raised on theaffic^vits, we must hold to 
be with the defendant. The implied denial made by the 
plaintiff's bill does not go far enough to counterbalance 
the claim set up by defendant. 

It is well settled that a plaintiff 'coming into equity 
must be far from the imputation of inequity; he must 
come with clean hands. Were it not clear that the claim 
of defendant, as thus set forth, is directly connected with 
the issue in this controversy /to wit, the claim of an ex- 
clusive privilege by the plaintiff, we should not listen to 
this part of the case. A defendant may not, upon this 
principle, allege general misconduct or bad behavior on 
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the part of a plaintiff; he must show that the conduct 
alleged is connected with the issue made^ It is claimed 
here that the injunction in this case, if continued* would 
assist the plaintiff in a design to prevent the public from 
the proper use of electricity, and deprive them of a right 
which the law gives. It cannot be. denied that if the facts 
alleged are true, the plaintiff has no standing to enforce 
an exclusive privilege in a court of equity. The cases 
cited by the learned counsel for the plaintiff in support of 
a monopoly, so far as they apply, show that they were de* 
eided upon one of two principles, either that the monopoly 
as such was beneficial to the public and sustained upon 
public considerations, or the chartered privileges were in 
the nature of a contract with the state, through which the 
public derived benefit. The monopoly was not sustained 
solely for the profit or greed of the corporation. In the 
Slaughter-house cases, 16 Wallace, p. 36, it was based on 
the health and comfort of the people. Cayuga Bridge Co. 
V. Street, 7 Cowan, 33, only asserts the principle nega- 
tively, and the merits of the case were not nassed upon. 
The case of the Home for the Friendless, 8 Wallace, 436, 
was a case of contract between the state and a benevolent 
association not to tax. The case of Boston & Lowell R.R. 
Co. V. Salem & Lowell R.R. Co., 2 Gray, p. 1, was a case 
of contract in which the state had the right to purchase 
the franchise. So also was the case of Raritan & Del. 
Bay R. Co. v. Del. & Rar. Canal, 18 N. J., Equity R., p. 
546. 

We refer to these cases upon the principle that where 
plaintiff seeks the strong arm of an injunction to main- 
tain an exclusive privilege, he must not be in the position 
of denying to the public the benefits upon which such 
privilege may be assumed to be granted. A corporation 
receiving a franchise of the nature claimed bv this plain* 
tiff, must hold it upon condition of tru^t for the benefit of 
the public. In the case of Norwich v. Norwich, 25 Conn., 
19, it was held that without affirmative obligation imposed 
on the corporation in their charter by the legislature, even 
without constitutional prohibition such an exclusive fran- 
chise could not be asserted where granted by the legisla- 
ture. 

And in Farrell v. Woodward, 20 Wis., 458, it was held 
that an injunction would be refused where it appeared 
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that inattention and carelessness existed on the part of the 
applicants. We apprehend that upon this hearitig the 
plaintiff must show some active and enterprising effort to 
assert the rights claimed, and in which the public are 
interested, before, as against such allegations as are faei^ 
made, we can put forth the strong arm oi the law to pro- 
tect them. It 'is possible that on final hearing, or by an 
action at law, she can show that there still exists the ex- 
clusive right daimed by the plaintiff, and no forfeiture 
has occurred. > vi . 

It now reihaiiis for \is>to refer to the decisions in which 
it is claimed learhed judged of the Common Pleas have 
reached different conclusions In the case of Wilkes- 
Barre Electric Light Co. v. 'WilkeS'Barre Light, Heat, 
and Motor Co. et al.., 4 Eulp, pi 47, in so far as the action 
and judgment of the court are concerned, the foregoing 
views do not conflict, for the court there held that the in- 
junction could Hot stand againdt private individuals, and 
was only allowed agaiilst the foreign corporation for other 
reasons. Li so far as the language of the learsted judge 
implies that a company organized to supply light by 
electricity is excluded by the 3d clause of Sec. 34, Act of 
1874, from exercising its privilege in conjunction with a 
prior company organized to furnish light by any means 
not specified, we are not in accord with his views. We 
think the legislature ex necessitate rei- could not provide 
for regulations of companies supplying light by electricity, 
as they did for gas and w^ter companies, for lighting by 
electricity was not suflScrently understood to admit of 
intelligent legislation thereon; but this is no reason for 
breaking down the rules of strict construction, as applied 
both to corporations and monopolies. Upon this principle 
courts would be at sea in defining corporate rights and 
franchises. 

In the case of Electric Lighting Co. v. The Underground 
Electric Liglit & Power Co., 16 W.N.C.,p.407,the learned 
judge refused the- injunction on the ground of a want of 
permission from the city- authoriti-es. He, however, 
assumes that "gas," as used in the Act of 1874, is a generic 
term including all lighting by "artifical light," and in 
order to make the law consistent, would interpolate 
throughout the act the latter term. The case did not 
turn upon two companies claiming privileges not identical 
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with each other, under the Act of 1874, but the facts show 
that the complainant did claim to exercise the rights of 
two companies organized under the Act of 1874, ap- 
parently to furnish light by electricity, who practically 
had consolidated their rights by agreement, as against a 
foreign corporation. There is not enough in the case, as 
far as we have the facts, to guide us in disposing of this 
case. We do not, however, admit the mode of construc- 
tion stated in the opinion of the learned judge in this 
case. It is possible we may interpolate words int« a 
statute in cases where the legislature seems to indicate 
that we shall, when this is necessary to restrict or define 
corporate powers, but we know of no case of this kind 
where an unexpressed and exclusive franchise is given to 
a corporation by the courts. 

In view of this consideration, we are compelled to dis- 
cbarge this rule to continue this injunction, and dissolve 
the same. 

Rule discharged and injunction dissolved. 



C.P. Bucks Ooonty. 

Commonwealth v. Fine. 

One who is in the business of bottling and selling ale, porter, and 
beer is liable to assessment by the mercantile appraiser. 

Under the Act of 1875, the amount of the tax is fixed at fifty 
dollars. 

Whether a bottler's license from the County Treasurer is sufficient, 
not decided. 

Sur appeal from assessment of Mercantile Appraiser. 

B. F. OUHson, Esq., for appellant. 

A. FackenthaU, Esq,, for Auditor-General. 

Ybrkes, p. J. — ^The appellant is engaged in the business 
of bottling and selling porter, ale, and beer in quantities 
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of not less than one dozen bottles, of pint and half-pint 
measnres. No liquor is drank upon his premises, or at 
any place provided by him for the purpose of drinking. 

A tax oi fifty dollars was assessed against him by the 
Mercantile Appraiser, and he has appealed from the 
assessment. He claims to be within the eighth section of 
the Act of April 20, 1858, which provides that bottlers of 
cider, perry, ale, porter, or beer, not otherwise engaged in 
the sale of intoxicating liquors, etc., shall be allowed to 
sell the same by the bottle, or domestic wines and cider 
by the gallon, without taking out license. Provided^ That 
such liquor is not drank upon the premises where sold, 
nor at any place provided by such seller for that purpose 
(RL., 367 ; Purd. Dig., 945, pi. 27). 

The above Act is a supplement to the Act of March 31, 
1856, and section eight is apparently a substitute for the 
thirty-first section of the Act of 185(5, which confers sub- 
stantially the same privilege. The Act of March 22, 1867, 
is a further supplement to the Act of 1856.. And the 
fourth section thereof makes it a penal offense, punished 
by fine or imprisonment, for any person to sell spirituous 
and vinous liquors, domestic wines, malt or brewed 
liquors, without having obtained a license authorizing 
him so to do. There is a proviso to the section, that the 
said Act shall not be construed to repeal the provisions of 
the Act of 1856, relating to sales by druggists and apothe- 
caries. This section is sweeping in its terms, and, mani- 
festly, is repugnant to the eighth section of the Act of 
1858. And the fact that it exempts from repeal the fifth 
section of the Act of 1856, relating to sales by druggists 
and apothecaries, leads to the conclusion that it abrogated, 
and was intended to abrogate, the other provisions of the 
Acts to which it was supplemental, exempting dealers 
from payment of license, including the eighth section of 
the Act of 1858, relative to manufacturers and bottlers. 

It follows that, by the directions of the Act of 1867, the 
appellant is required to obtain a license before he can 
engage in his business, and any sale, contrary to the pro- 
visions of the fourth section thereof, is unlawful. 

The only question that remains, is as to the amount of 
license. There are several Acts classifying and fixing the 
amounts to be paid for licenses by vendors of liquors. 

The Act of May 4, 1841, prescribes that they shall pay 
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fifty per cent, in addition to the sums fixed for other 
licensed dealers. The Act of 1856 prescribes a license of 
double the additional rate of the tenth section of the Act 
of 1841, and that no such license shall be less than fifty 
dollars. Then the Act of 1858 contains a new classifica- 
tion for hotels, inns, and taverns, and the Act of 1875 
makes a still further classification, and by a proviso enacts 
that no license for bottlers shall be less than fifty dollars. 
It was contended at the argument by the appellant that 
this proviso is meaningless, and cannot be held to repeal 
the prior classification, so far as it applies to bottlers. 

We cannot concur in this view. It being established 
that bottlers are liable to a license tax, there is no diffi- 
culty in finding the amount which they must pay. One 
of the purposes of the Act of 1875 is to regulate the sale of 
intoxicating liquors. So far it is supplemental to the 
other Acts regulating such sales and classifying the 
amounts of license tax. It need not necessarily contain 
an expressed repealing clause, nor be repugnant to the 
provisions of the old Act to change the rates. If it pre- 
scribes the only rules which shall govern, it repeals or 
modifies the former Act in all those respects in which it 
differs from it (Davis et al. v. Fairbain, 3 Howard, 646). 

The inference may still remain that the Legislature 
intended the new law to be auxiliarv to and in further- 
ance of the purposes of the old law. In this case the 
object is to restrain and regulate the sale of intoxicating 
liquors; the new Act prohibits any license to bottlers at 
less than fifty dollars. This is consistent with the pur- 
poses of the Act, and so far as it modifies or changes 
former legislation upon the same subject, must govern in 
preference to the prior Acts. The second section of the 
Act of 1875 declares that licenses for sales of liquors, when 
not otherwise provided for by special law, may be granted 
by the Court of Quarter Sessions of the proper county, etc. 
We are not called upon to decide whether a bottler's 
license from the County Treasurer is sufficient to protect 
the holder thereof from criminal prosecution, and this 
opinion must not be considered as deciding that question. 

And now, June 8, 1885, the assessment of the Mercantile 
Appraiser is sustained and the appeal dismissed. 
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Q.Sr. Lancaster Go. 96 Feb., 188T. 

Road in Rapho Township. 

■ 

If a petition for a view is filed within one year from the time a 
proceeding for same road has failed, contrary to the rule of court, the 
report of the viewers will be set aside. 

That the route of the road greatly exceeds five degrees is sufficient 
to set aside the report. 

Citizen taxpayers, who are in attendance at a road view, are en- 
titled to a reasonable hearing. 

On January 19, 1886, a petition was presented by a 
number of citizens of Rapho Township, Lancaster County, 
praying the Court to appoint a viewer and lay out a road 
in said township from the Manheim and Mount Hope 
road to a point in a public road leading from Hernly's 
Meeting House to Jacob Shoemaker's Mill. The viewers 
were duly appointed, and on April 20, 1886, presented 
their report in favor of said proposed road, whereupon the 
following exceptions were filed to their report, viz.: 

1. The exception filed to appointment of viewers, before 
view was had, is hereby renewed, i. «., The petition for the 
view was filed, and application made, within one year 
from the time a proceeding for same road had failed, con- 
trary to rule of court regulating same. See Section Eight 
of Rules. 

2. The road is laid out at more than five degrees eleva- 
tion, being at an elevation of from 9 to 13 degrees for over 
a distance of 90 yards along line of lands of Michael Sharp 
and widow Hershey, and at an elevation of from 8 to 10 
degrees in some parts over ground of Michael Witman. 
A shorter road and of less elevation can be laid out to ac- 
commodate petitioners by making the southern terminus 
in another public road running parallel to the proposed 
road, a short distance to the west of it; and thereby the 
$550^ assessed to Michael Witman as damages, can be 
saved to the county. 

3. The viewers did not meet on the day first appointed, 
and changed the time to a day subsequent without meet- 
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ing or adjourning, and met at sucli a day that the County 
Commissioners could not attend, aud gave them no notice, 
such as is required by Rule of Court, of their meeting. 

4. The proposed road is unnecessary for the travel of 
the public, there being two public roads within a short 
distance on both sides of it running north and south of it., 

5. The proposed road would only benefit two parties, 
Daniel W. Fry and Isaac W. Wenger, who have now ac- , 
cess to a good public road within half a mile distance. 

6. Some of the parties interested, or their agents, talked 
to some of the jurors before the day of the view to influence 
them in favor of the road ; and Daniel W. Fry, one of the 
parties principally interested in favor of the road,* enter- 
tained the viewers on the day of the view; when their 
place of meeting was fixed in the notice at the house of 
Jahn B. Wenger, as affiant believes, to improperly in- 
fluence them in favor of the road. 

7. One or more of the viewers had expressed themselves 
in favor of the road before the view. 

8. The viewers refused to hear the parties opposed to 
the road, and their agents who attended the view for that 
purpose, and they refused to read or examine, and would 
not listen to have read, a remonstrance against the pro- 
posed road produced at the view, and signed by forty-nine 
of the citizens. 

9. The proposed road as laid out, if opened, will do great 
and unnecessary damage to the farm of Michael Witman, 
dividing it nearly lengthwise through the middle, leaving 
some of his fields in a triangular and inconvenient shape 
to cultivate, and cutting off" his present place for watering 
of cattle from a number of his fields. 

10. The road is laid out along the top of a steep bank 
over part of Witraan's land, where it would be dangerous, 
and where fences could be kept with difficulty and at the 
expense of frequent renewals. 

11. The damage of $550 assessed to Michael Witman 
will not cover the injury his farm will sustain in its value 
by the opening the road as laid out. 

S, P. Eby, for exceptions. 

D. McMvJUen, contra. 
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Patterson, J. — The report of Uie viewers having been 
Returned and filed April 20, 1886, it was excepted, to; 
t^leven exceptions were filed in due time. 

The 1st, 2€l, 4th, atid 10th are potential, and ana sus- 
tained, and must neeessarily set aside the report. The in^ 
ception of these proceedings is in violation of section 8 of 
kule VII. The route of the road exceeds five degrees — 
greatly exceeds— <«b made tb appear by actual measure^ 
ment. The testimony submitted by depositions also shows 
the necessity for the proposed road is extremely doubtful ; 
that it runs parallel with two other public roads at no 
great distance apart; that it is laid out along the top of a 
high bank, where fencing would be difficult and expen- 
sive; that the opening of it involves heavy damages^ 
altogether over eight hundred dollars. We mention these 
latter contingencies in connection with the legal defects 
referred to. 

We should further remark that the citizens, taxpayers, 
who are in attendance at a. road-view, are entitled to a 
reasonable hearing pro and con, which was denied them 
in this instance; Indeed, all the exceptions seem to be 
sustained by the depositions submitted and read. The 
ones referred to and specifically designated as sustained, 
are fatal to this report. 

The report is hereby set aside, and also the rule of 
August 17, 1886, is made absolute, which eventuatea in 
the same result. 
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Estate of Amdt Gordon. 

In order to take a case out of the statute of limitation^, the' ac-* 
knowledgment or promise must be unequivocal and distinct, and' 
must refer tb a definite sum. An acknowledgment that there might- 
be something owing after the settlement of a connt^r-olaim whose 
amount was unknown, is insufficient. 

Sur Exceptions to Adjudication. 

E. P. SmUherSf Esq., for exceptant. 

WiUia7n.S. Price, Esq., contra. 

Ashman, J. — The difficulty, where a witness speaks in 
the third person, of determining what was the literal lani^ 
guage of the acknowledgment or promise which is relied 
upon as a bar to the statute of limitations, was remarked 
in Shaeffer v. Hoffman, 3 Amer. 5, and is present in this 
case. The decedent was indebted on a note long overdue, 
upon which a payment on account was endorsed of the 
date of January 9, 1877. The conversation in which the 
alleged promise was made, took place more than six years 
after the payment. The witness testified: " He (decedent) 
said that he owed this note to Mr. Sillagore, and d^rea 
to see it. I showed him the note. He said that while it 
appeared that this was due by him, he had seme claim 
against Mr. Sillagore, which he ought to be allowed, and 
thatthe- would mak« a statement ofthatclaim^ and have 
a settlement. He said that he owed- ihiB^halsaus^ bnU tha^^ 
Mn Siilagom-owed Him< something which he' wanted^to 
br adlow^ as agaiiurft< this. He did not st^te^ Mf^iatif wA»; 
but he said he would makie out hir aecotitit; and' if tbftt' 
w» tfllbwed he^w^ftild pay the^ money;" Ofl»cposs*e5tawrii 
nation the witness gave \^hat he thought^ wa^tbe^exasct*^ 
language of the decedent when the note was shown : '^ This 
is £dl right; afs' near * a^^^ I* can understand ; I have dbnfe 
some woric for Sillagore wtiicrh should be allowed in' s^tl^ 
mtBtit of iAitf: V will bringa bill and we'will mrake^ tHe^ 
settlement." 
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We cannot gather from these expressions either an un- 
conditional promise to pay, or that distinct and unquali- 
fied acknowledgment of a debt from which such a promise 
may be implied. The debt was already barred, and the 
acknowledgment was not of that debt, but of what might 
be owing after a counter-claim due the decedent, whose 
amount was unknown, had been settled. That the ac- 
knowledgment or promise must be not only unequivocal, 
but must refer to a definite sum, was decided in Painter's 
Appeal, 18 W.N.C., 441 ; and that it must be so distinct 
and palpable as' to preclude hesitation, was declared in 
Wolfensberger v. Young, 11 Wr., 516. In commenting 
on that case with approval, Sharswood, J., said: "The 
decisions of this court apply very strict rules to acknowl- 
edgments to take a case out of the statute of limitations, 
and very rightly so. We mean to adhere to them in letter 
and spirit." Johns v. Lantz, 13 P.F.S., 326. See also the 
late cases of Montgomery v. Cunningham, 8 Out., 349, and 
Lawson v. McCartney, lb., 356. 

The exceptions are dismissed. 
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An appraisement of goods under a debtor's claim of exemption is 
not conclusive as to any execution except that in which it is made. 

Goods once set apart on exemption are not thereby forever released 
from levy ; exemption must be again claimed, and appraisement 
made against every subsequent execution. 

Only in clear and exceptional cases will the court. interpose in re- 
gard to appraisements and exemptions. 

Rule to set aside appraisement under exemption. 

Mitchell, J.: — As to the objections that the appraisers 
were not competent, and were not sworn, it is sufficient to 
say that the evidence does not sustain them. 
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The principal ^roand, however, for this motion is, that 
the goods appraised have already been appraised and set 
aside to defendant by a previous sheriff upon another exe- 
cution. This is a novel and, we think, untenable ground. 

The first effect of such a doctrine would be to conclude 
a creditor without a chance of being heard. If another 
creditor on a previous execution has been lenient or care- 
less, and allowed too much property to be set apart for 
exemption, this ought not to forever preclude all other 
creditors from their just rights. Again, suppose the 
property set apart at a valuation correct at the time, has 
since greatly risen (as e.g. stocks may do), the subsequent 
execution creditor should not be precluded from obtaining 
his debt from the increase.' And these instances are inde- 
pendent of the dangers of fraud and collusion, on which 
I need not dwell. The doctrine does not commend itself 
on principle or as a matter of good policy. Nor is it sus- 
tained by authority. The • expression of Read, J., in 
Ehrisman v. Roberts, IS Sm., 308, that "the appraised 
articles were, in relation to the judgments, the exclusive 
property of defendanta If sold, Roberts (another creditor) 
could neither follow the goods or the proceeds," must be 
taken in connection with the case before him, and mean, 
not that the subsequent creditor may not levy upon the 
goods and test the good faith of the exemption, but that 
if made in good faith and correct, the exemption shall 
stand good. 

It was held in Line's Ap[>eal, 1 Grant, 197, and Bechtel's 
Appeal, Id., 375, that a claim of exemption, even when 
regularly and properly made, is not available against a 
subsequent execution, but mast be repeated. These cases 
clearly show that goods once set apart on exemption are 
not thereby forever released from levy, but that exemption 
must be again claimed, and appraisement made, against 
every subsequent execution. 

Courts sometimes interpose in regard to appraisements 
and exemptions, but only in clear and exceptional cases. 
The questions usually depend on matters of fact in pais^ 
which are known to the sheriff, and he must decide them 
upon his own responsibility. An instance of the difBculty 
courts would have in such questions of fact is presented 
by the present case, in which defendant claims that the 
goods are the same as set apart on the previous execution. 
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while the deputy sheriff claims that other goods are in- 
cluded to the value of |147. This is a question of identity 
which the sheriff is in far better position to decide than 
the court can be, and his official responsibility for mistake 
is a sufficient protection to parties who may be injured by 
his action. 

Rule discharged. 
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In re Collector's Bond. 

Act 25 June, 1885, P.L., 187 (regulating the collection of taxes in 
boroughs and townships), declared unconstitutional. 

An act which by repealing general acts inconsistent therewith ^ 
partially repeals a general act as to its territorial limits, is unconsti- 
tutional. 

Application to approve tax-payers bond. 

The facts are set forth in the opinion of the Court 

Hand, P.J. — Joseph Hannick, collector of taxes in Lacka- 
wanna Township, asks for the approval of his bond, pre- 
sented under Act of Assembly 25 June, 1885, entitled "An 
Act regulating the collection of taxes in the several 
boroughs and townships of this commonwealth." There is 
nothing upon the face of the bond presented, nor any thing 
in the character of the sureties or their financial ability, so 
far as we are aware, which would warrant us in refusing ap- 
proval of this bond. The only power we have to approve 
the bond is the Act of Assembly above cited. The same 
act requires us, in cases of vacancy, to fill the same by 
appointment. For the year 1886 we approved bonds and 
filled a number of vacancies, and if we had the power 
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would do so now. Our attention has, however, been 
arrested by an opinion of Judge Livingstone, of Lancaster 
County, who has declared the law under which we are 
asked to approve this bond and act in other respects, un- 
constitutional. While we do not in all respects agree with 
the reasons of Judge Livingstone, we do agree with his 
conclusion. It is a matter of so great importance to the 
public that we deem it proper to decline to act under the 
provisions of the Act of Assembly of 1885. It concerns 
all the taxes in the boroughs and townships, and in- 
directly is of great importance as regards the cities of the 
state to which the act does not apply. The act is in our 
view so clearly unconstitutional that we deem it our duty 
to refuse compliance therewith. An examination of the 
several sections of the act will reveal this. 

The title of the act shows a purpose of regulating the 
collection of taxes in the several boroughs and townships 
of the commonwealth. 

The first section creates the office of collector of taxes, 
and makes it an elective office within the boroughs and 
townships. 

Section 2 provides for filling vacancies by the Court of 
Quarter Sessions. 

Section 3 provides for the oath of office, the bond, its 
approval by the court or a judge thereof. 

Section 4 provides that the several county, borough, 
township, school, poor, and other authorities now em- 
powered, and which may hereafter be empowered to levy 
taxes within the several boroughs and townships of the 
commonwealth, shall * * * issue their respective 
duplicates of tieixes assessed to the collector of taxes of 
their respective boroughs and townships, with their war- 
rants attached, etc. 

Section 5 provides for the powers and liabilities of the 
collectors. 

Section 6 provides for appropriate books to be kept 

Section 7 provides for notices to be posted in public 
places in different parts of the borough and township that 
the duplicate has been issued, "and all persons who shall, 
within sixty days from the date of said notice, make pay- 
ment of any taxes charged against them in said duplicate, 
shall be entitled to a reduction of five per centum from 
the amount thereof; and all persons who shall fail to 
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make payment for six months, * * * shall be charged 
five per cent, additional on the taxes charged against 
them, which shall be added thereto by said collector of 
taxes, and collected by him." 

Section 8 provides for ofiice hours for the collector. 

Section 9 provides for compensation, 10 for exonera- 
tion, 11 for settlement of accounts, 12 for taxes on unseated 
lands, and 

Section 13 is as follows: 

" So much of all general acts heretofore passed, as is in- 
consistent herewith, is hereby repealed; but this act shall 
not apply to any taxes the collection of which is regulated 
by a local law." 

This Act of Assembly provides a system for the col- 
lection of taxes in the boroughs and townships of the 
commonwealth, except where taxes are collected by a local 
law. Judge Livingstone finds that in the County of Lan- 
caster there are twenty-two districts having twelve local 
or special acts for the collection of taxes, and that the ex- 
cepting clause of Section 13 saves these local laws, and the 
act only applies to the residue of the county. He con- 
siders the law special for this reason, if we understand his 
argument. Whether this be so or not, it is not necessary 
for us to decide. His position has been doubted on the 
ground that inasmuch as a general law does not repeal a 
special law, such a provision in an act would be merely 
stating the law as it is, and would not therefore make the 
general law unconstitutional. 

We have, however, in Section 13 the opposite state of . 
aflairs. It provides that "so much of all general acts 
heretofore passed, as is inconsistient herewith, is hereby 
repealed." In other words, in " the several boroughs and 
townships of this commonwealth," all general laws now 
in existence shall be repealed, and remain in force 
throughout all the cities of the commonwealth. Article 
IX., Sec. 1, of this constitution provides that "all taxes 
shall be uniform upon the same class of subjects within 
the territorial limits of the authority levying the tax, and 
shall be levied and collected under general laws." This 
section provides for the levying and collection of taxes 
under general laws. Now in so far as the laws have been 
successful in complying with this clause of the consti- 
tution, they are repealed. The section of the Act of lb85 
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implies that in some of the boroughs and townships the 
taxes are collected by general laws ; if so, then they are re- 
pealed. Could there be a better definition devised than 
this of special legislation as contrasted with general, or 
local as contrasted with the whole state? It seems to 
have been expressly provided against in the clause (27) of 
Article III., Sec. 7. " Nor shall the General Assembly in- 
directly enact such special or local law by the partial 
repeal of a general law." 

Let us look at Section 7 of the act as compared with this 
Article IX., Sec. 1, of the constitution. Section 7 allows a 
deduction of five per cent, on all county taxes within the 
boroughs and townships for prompt payment. No de- 
duction is allowed in the cities for such prompt payment; 
they are not allowed to elect their collectors, and have 
none of the provisions of the act applicable to them. 
Then for dilatory payment in the boroughs and townships, 
five per cent, must be added, but not in the cities. In 
this county the two cities of Scranton and Carbondale in- 
clude more than half the population of the county, and 
also include much more than half the taxes. The amount 
of county taxes in the cities for this year, to be collected 
in the cities, is $83,000; in the boroughs and townships, 
?53,000. 

Article IX. of the constitution requires that all taxes 
shall be uniform * * * within the territorial limits of 
the authority levying the tax. As regards the county tax, 
it must therefore be uniform within the county, because 
the authority levying is the Board of County Com- 
missioners. It will readily be seen, therefore, that the 
cities of this county are taxed annually by this law by, its 
own inherent operation, not by any mistake of assessors or 
county commissioners, but by their avoiding mistake by 
the action of the law itself, a possible sum equivalent to 
$6,800. What was the object of this clause of the con- 
stitution? Not certainly to make an exact assessment 
equal for each taxpayer. This is probably impossible. 
Its object was that, so far as the law itself is concerned, 
which provides for the levy and collection of taxes, there 
should be no inequality. It will be seen that no greater 
injustice could be covertly perpetrated than lies in this 
section. Its force can be better estimated if we suppose as 
in this county the provisions of Section 7 were reversed 
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and made to apply to the cities, and not to the boroughs 
and townships as regards the county tax. The provision 
violates not only the principle of general laws as opposed 
to special, but the uniformity of assessment on the same 
class of subjects. 

Again, Article III., Section 7, prohibits local or special 
laws (2) "regulating the aflGairs of counties, cities, town- 
ships, wards, boroughs, or school-districts," or (16) " creat- 
ing offices or prescribing the powers and duties of officers 
in counties, cities, boroughs, townships, election, or school- 
districts." 

We do not suppose it would be in conflict with this part 
of the constitution to create the office of" collector of taxes " 
within all boroughs, or within all townships, or within all 
counties, for the collection of the respective taxes within 
the respective territorial limits, or for all taxes within the 
county limits; but where a new and peculiar office of col- 
lector of county taxes is made to apply only to boroughs 
or townships, and is made an elective office while it 
remains an appointive office in the remainder of the 
county, under entirely different regulations, it is special 
legislation " regulating the affairs of counties" and " creat- 
ing offices and prescribing the powers and duties of 
officers." It appears to us one of the worst forms of special 
legislation, so vicious that, as in this instance, though a 
form of words that might be beneficial if applied to the 
whole state, it works the rankest injustice, wide-spread 
confusion, and perpetual inequality. 

We have deemed it unnecessary to refer to the numerous 
decisions relating to local and special legislation. They 
are grouped together in the learned opinion of Judge 
Livingstone in Vol. 2, County Court Rep., Evans v. Wit- 
mer et al., page 612. 

Holding these views, I decline to act under the Act of 
1885, and refuse to approve the bond in this case. We 
deem the old law to be still in force by which the collectors 
are appointed by the County Commissioners and the 
authorities levying the taxes. Of course all questions 
would be solved if the appointment is made of the same 
person who is elected. This is, however, for the consider- 
ation only of the appointing powers, and wholly within 
their judgment. 



COMMON PLEAS REPORTER. 43 

Jermyn v. Higgins. 
C.P. Lackawanna Co. No. 211, Jan. T., 1887. 4 April, 1887. 

Jermyn v. Higgins. 

The transcript of a justice must show a cnuse of action of which he 
has jurisdiction, and the kind of evidence by which the plaintiff's 
claim was sustained. 

A claim before the justice *'for work and labor done," without any- 
thing to show a contract between the plaintiff and defendant, is 
insufficient, and will not sustain a judgment in favor of the plaintiff. 

Certiorari. 

This was a suit before a justice by John Higgins^ 
against John Jermyn upon a claim of $4.80, "for work 
and labor done." Judgment was entered for John 
Higgins, whereupon Jermyn took this certiorari. 

E, B. Sturges, for plaintiff. — The justice had no juris- 
diction ; the cause of action is not shown by the record. 

Archbald, J. — The transcript of a justice must show a 
cause of action of which he has jurisdidiction, and the 
kind of evidence by which the plaintiff's claim was sus- 
tained. 

Among other things of which a justice has jurisdiction, 
are "all causes of action arising from contract, either ex- 
press or implied," not exceeding $300. 

In the present case the plaintiff's claim is stated to be 
" $4.80 for work and labor done." This does not disclose 
for whom such work and labor was performed, nor by 
whom, nor when. There is thus nothing to show a con- 
tract, express or implied, between the plaintiff and defend- 
ants. 

Nor is there anything in the other matters spread upon 
this record in the nature of a statement of the evidence 
produced to support the claim, which will enlarge it so as 
to satisfy the act referred to. There is, perhaps, a good 
deal which we might infer from the terms used and our 
general knowledge of the customs of business in this 
vicinity. But this will not satisfy the law or help out the 
uncertainty which we find in this record. 

Judgment reversed. 
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C.P. Lackawanna Co. No. 685, Oct., 1886. 4 April, 18B7. 

Shafer v. Kelly. 

Tbe justice's record should show a contract express or implied, 
between the plaintiff and defendant; a claim, *' which sum was 
promised and agreed to be returned to the plaintiff/' without more, 
is insufficient. 

Certiorari. 

This was a suit* against N. H. Shafer, brought by Peter 
Kelly, for $4.40, "which sum was promised to be returned 
to the plaintiff," without setting forth more on the docket. 

Judgment was entered against " N. H. Shafer, agent for 
the Fire Assn. of Philadelphia." 

The defendant (plaintiff in error) then took this cer- 
tiorari, claiming that the record did show for what suit 
was brought, with sufiQcient certainty. 

T, F. Wells, attorney for plaintiff. — The record should 
show for what suit is brought sufficiently to prevent a 
second suit for the same cause of action. Sherbrisky v. 
McCue, 1 Lacka. Leg. Rec, 398. Judgment should be 
against a party to the record. Leonard v. Miller, 5 Law 
Times, 95. 

W. H. Stanton, attorney for defendant. 

Archbald, J. — No contract, express or implied, between 
the plaintiff and defendant is set forth upon this record. 
Plaintiff's claim is stated to be $4.40, " which sum was 
promised and agreed to be returned to the plaintiff, the 
said Peter Kelly," but it is not stated that this promise was 
made by the defendant. That a very essential matter is 
thus omitted, is evident when we come to regard the judg- 
ment entered, which is against " N. H. Shafer, agent for 
the Fire Association of Philadelphia." The agent can not 
thus be made liable for the principal, nor vice versa. If 
the promise was that of the Fire Association, through the 
agency of Mr. Shafer, then suit should be against them, 
and a promise with them asserted ; if the promise was by 
Mr. Shafer, on his own account, that should be stated. 
This shows the importance of the omission. 
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I 

The judgment also is uncertain. Is it intended to bind 
the Fire Association, or Mr. Shafer, or to take an inter- 
mediate position and affect the latter only in his capacity 
as agent? The latter, to which it most nearly approaches, 
would be a nullity, and in any light it is so uncertain that 
there can be but one disposition of it. 

Judgment reversed. 



p. p. Lackawanna Co. No. 673. April T., 188S. 9 April, 1887. 

McDonnell v. Winton. 

The requirements as to advertising and giving notice of sheriflf^s 
sales are merely directory. The validity of the sale does not depend 
upon strict compliance with them. But the court will see that they 
are substantiallv followed. 

Failure to comply with the strict requirements as to advertising 
sheriflf's sales will not cause the court to stay or set aside the sale 
where no injury results to the defendant's interests. 

Failure to serve the defendant with a copy of the advertisement of 
the sheriff's sale is not sufficient to stay or set aside the sale, the 
defendant not showing any prejudice thereby to his interests. 

Rule to stay sheriff's sale. 

The defendant, whose property was advertised to be 
sold at sheriff's sale, was not served with a copy of the 
advertisement by the sheriff, and therefore took the above 
rule on the ground that the requirements of the Act of 
Assembly had not been complied with. 

H, M. Hannah, for plaintiff. 

A, H. Winion, for defendant. 

Archbald, J. — Undoubtedly the defendant is entitled 
to notice from the sheriff, with regard to the sale of his 
real-estate, at least three days before it is to take place. 
Whether this notice must be by copy of the posted hand- 
bills, or may be verbally given, I do not now need to de- 
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cide. But the requirements as to advertising and giving 
notice are merely directory. (Stroble v. Smith, 8 Watts., 
280). The validity of the sale is not made to depend upon 
strict compliance with them. It is true that the court, 
having supervision of such sales, will see that in so im- 
portant a matter as the seizure and sale of the defendant's 
property, the provisions of the law are substantially 
followed But this authority will be exercised only in 
pursuance of a sound discretion. It will be used to pro- 
mote justice, rather than impede it. 

The notices to be given by the sheriff are twofold in 
purpose; one for the public, the other for the defendant. 
The unfortunate debtor has a right to have his property, 
where forced to a sale, exposed under as favorable circum- 
stances as are reasonably possible. It is to be truly, clearly, 
and sufficiently described, with mention of all that will 
properly appreciate its value. The sale is also to be given 
full publicity. This is to be done by posting handbills on 
the premises and in conspicuous places throughout the 
community, and by advertisments in the public prints. 
If any of these particulars are omitted, as the court has no 
way of judging of the effect of such omission, the sale in 
every such case should be stayed or set aside. The 
directions of the law not having been complied with, it 
may well be presumed that the defendant has been 
prejudiced. 

But when we come to the matter of notice to the de- 
fendant himself, the case is different. If the sale has been 
made without his knowledge, or if no notice be given him, 
and he is thereby in any degree prejudiced, this also pre- 
sents a proper occasion for the court to exercise its discre- 
tion and stay the sale, or, if it has taken place, to set it 
aside. Not so, however, where the only ground for inter- 
ference made before the sale is the bare technical one 
that the sheriff did not hand the defendant a copy of the 
handbills which he posted. There must be something 
more than this to move the discretion of the court in his 
behalf. How the failure of the sheriff to serve him with 
or give him notice affects his interests, is within the de- 
fendant's own breast. If he can not suggest any prejudice 
by the omission, it is not for the court to presume that any 
will result. Moreover, if the purpose of this provision of 
the law has been met, and the defendant otherwise had 
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notice, why should he be allowed to insist on this mere 
formality ? 

In the present instance, the defendant had the sale of 
the same premises stayed at the last term upon the same 
ground. While now basing his application on want of 
notice from the sheriff, he suggests no prejudice to himself 
thereby, and he avoids, if not evades, stating whether or 
not he did not know in due season that the sale was to 
take place. Since this application was made, two days 
have intervened before the day to which the sale has been 
adjourned. Under all the circumstances, we think no 
case is presented to move the discretion of the court, and 
the rule to show cause why the sale should not be stayed, 
is therefore discharged. 
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Winton v. Savage. 

Evidence which is in the possession of a party is not neWj nor dis- 
covered within the meaning of the law, if search or.recollection would 
have found it. 

Surprise is no ground for new trial. 

Want of recollection is no ground for new trial. 

Cumulative or corroborative evidence merely, is not ground for 
new trial. 

An affidavit of defense is no part of the pleadings. 

Rule for new trial. 

This was an application for a new trial on the ground 
of newly-discovered evidence — the new evidence being 
checks and receipts in the hands of the party applying 
for the new trial, which were discovered among his other 
papers after the trial. 

Jno. P. Kelly, J. F. Connolly, for plaintiff. 

F. W. Gunster, M. R. Kays, for defendant. 

Hand, P.J. — This is an application for a new trial. 
The ground alleged is newly-discovered evidence. We 
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have examined the case with all care, and under the rules 
governing new trials the application cannot prevail. 
The alleged newly-discovered evidence is a note given to 
plaintiff for this judgment, and two checks given by him 
for the note which the defendant alleged he gave in settle- 
ment of this claim against him. The documents are in 
no sense newly-discovered evidence. All existed at the 
time of the trial and in the possession of the plaintiff. 
He had them among his mass of papers; he had forgotten 
the transactions, and now remembers them only as he 
finds records of them and the papers themselves. He was 
surprised, he alleges, at the trial. This case has been 
hanging since 1876 or 1877. 

Evidence which is in the possession of a party is not 
new nor discovered within the meaning of the law if 
search or recollection could have found it. Surprise is 
no ground for new trial. Want of recollection is no 
ground.^ Another trial would present exactly the same 
issue of fact for the jury. This evidence would not neces- 
sarily turn the scale and change the verdict. It still 
needs the supporting oral testimony of the plaintiff to 
give it even the force alleged by him. On this material 
fact, the plaintiff and defendant are still at issue with a 
flat contradiction. Both are interested witnesses. Mr. 
Crippen, who is disinterested, is clear in his testimony 
corroborating the defendant. It is true, there are unex- 
plained circumstances on both sides. 

Again, the evidence is only cumulative or corroborative. 
This is no ground for a new trial. A party is not entitled 
to a new trial on the ground of newly-discovered evidence, 
which is cumulative to testimony given by himself. 

Hilliard on New Trials, 503, note, and on the above 
propositions et passim. 

This case was a plain, fair issue on a single fact for the 
jury with the same contradictions that would still exist if 
a new trial was granted on this evidence, and not enough 
additional to necessarily turn the scale. It would be only 
the giving of a second chance to the plaintiff, when for 
long years he could have prepared and produced every 
fact between himself and the defendant which he now 
asks to produce. He had not given his counsel the whole 
of his case. The affidavit of defense is no part of the 
pleadings. A defendant need set forth no more than 
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enough to prevent a judgment, and the affidavit is then 
spent. He is not obliged to disclose his whole case nor 
his strongest points. 

We are not called upon to pass upon the underlying or 
any hidden merit in this controversy, for if we undertook 
to investigate it we would be met by a fact which no 
doubt had some weight with the jury, and that is the 
plaintiff is seeking to collect the whole of this judgment 
with its accumulated interest out of this single defendant. 
The case has* been long pending; the other defendants 
seem at one time to have been able to pay their portion, 
are now unable to pay, and one is plaintiff's son. Entire 
frankness in the testimony does not appear on the part of 
plaintiff. Under such circumstances, if the law allowed 
us to look into them, the case is not laden with equity. 
It would only be surmise on our part. There was evi- 
dence that at one time plaintiff agreed to look to each 
defendant for his share only. Whether justice is done or 
not, the parties have had a fair chance to show their case, 
and the jury are the arbiters. 

The rule in this case is discharged. 
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Kent and Wife v. Watson. 

Where property is claimed by the wife that has been sold as the 
property of the husband by his creditors, the burden of proof is upon 
the wife to establish by clear and satisfactory evidence that the 
property is hers, and that it came to her not from the husband nor 
by his earnings. 

The jury should be told that the burden is on the wife to prove the 
property to be hers, as against her husband's creditors, and that the 
evidence should be clear and satisfactory; it. is not enough to tell 
them that the presumption is that it is the husband's. 

Rule for new trial. 

This was an action by the husband and wife to recover 
property of the wife sold by her husband's creditors as his. 
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The court in its charge to the jury told them that the 
presumption was that it was the property of the husband, 
but the degree and character of the evidence by which 
this presumption might be overcome was not given. It 
was thus left to the mere ordinary preponderance of proof. 

The defendant's first point was that the burden of proof 
was upon the wife to establish by clear and satisfactory 
evidence that the property is hers, and that it came to her 
not from the husband or by his earnings. 

WatsoUy Hawley, for rule. 

Ward & Horn, contra. 

Archbald, J. — I regret to find, upon examination of 
my charge to the jury, that I failed to state the character 
of evidence required of a married woman to substantiate 
her claim to property in a contest with creditors of her 
husband. While the earlier decisions of our Supreme 
Court, which held her apparently to proof of her case 
beyond a reasonable doubt, have been somewhat modified, 
still no ordinary proofs are sufficient. The evidence must 
be dear and satisfactory, and the jury should have been so 
instructed in the present instance. It is true that they 
were told that the presumption was that the property was 
the husband's, but the degree and character of the evi- 
dence by which this presumption might be overcome was 
not given. It was thus left to the mere ordinary prepon- 
derance of proof. Add to this that the defendant's first 
•point, which correctly stated the law in this regard, was 
unqualifiedly affirmed, and it will be seen that the jury, 
if they have not been actually misdirected, have found a 
verdict for the plaintifl^ without having their attention 
called to the full measure of proof required of a married 
woman to properly make out her case. What effect this 
may have had upon the result we can not tell, and it 
would be idle to speculate. But I think the defendant by 
reason of it is entitled to have the case submitted under 
proper instructions to another jury. 

The rule for a new trial is made absolute. 
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C.P. Lackawanna Co. No. 537, Oct., 1886. 80 March, 1887. 

Powell V. Powell. 

The libel in divorce should show clearly and distinctly that the 
plaintiff is a resident of the county in which the libel is filed. 

The notice required to be published by the sheriff should be made 
so that the last publication shall be made previous to the return-day, 
and not on that day. 

Evidence relied upon in desertion proceedings can not be repro- 
duced before the commissioner. The witnesses must appear before 
him and renew their testimony. 

Rale for divorce. 

The libel did not set forth clearly and distinctly the 
fact of the residence of the libellant in the county, and 
the notice required to be published by the sheriff was so 
made that the fourth and last publication came on the 
return-day itself. 

The libellant attempted to reproduce before the com- 
missioner the evidence that had been offered in previous 
desertion proceedings by offering testimony as to the pro- 
ceedings themselves, and without reproducing the witnesses 
themselves. 

T. R. Martin, for libellant. 

Archbald, J. — This case is not in shape for a decree. 
It does not appear from the libel that the plaintiff is a 
resident of this county. As this is a point upon which 
our jurisdiction depends, it should not be left to intend- 
ment, but should be clearly and distinctly alleged. 

Again, the publication made by the sheriff in the 
Weekly Times did not begin until the 20th of December, 
and the fourth publication was thus upon the very return- 
day itself This does not satisfy the act. 

Finally, the depositions are entirely insufficient. The 
evidence relied upon in the desertion proceedings can not 
be reproduced for service here. What the witnesses swore 
to at that time, they must swear to over again. It is not 
competent to prove the present case by testimony with 
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regard to those proceedings. As it is possible that these 
matters can be remedied by new steps taken in the case, I 
will not finally dismiss it at this time, but will direct that 
it stand over until the first day of June Term, to be then 
dismissed without further order, unless prior thereto the 
libellant has met the difficulties above suggested. 
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Merriam v. Myerscougb. 

Where the justice^s record simply shows a claim for " work and 
labor done/^ and does not state that the work was done for the plain- 
tiff, or at his instance, it will not support a judgment for the plaintiff. 

The record should show the character of the evidence offered to 
support the claim ; " after hearing proofe and allegations/' does not 
suflSciently show the character. 

Certiorari. 

The justice's record showed a claim for *' work and labor 
done," without specifying further, and judgment "after 
hearing proofs and allegations." 

To this the plaintiff in error filed exceptions, claiming 
that the record did not show the cause of action, and that 
it did not appear that evidence was given in support of 
the plaintiff's claim, nor that the plaintiflF was sworn, etc. 

E. H, ShurUeff, for plaintiff in error. 

Archbald, J. — ^This record shows no cause of action 
against the defendant. It does not state that the work 
and labor for which claim is made was done for them, nor 
at their instance. Nor does it appear what evidence was 
offered to support the judgment. The only entry upon 
this point is, "after hearing proofs and allegations," judg- 
ment reversed, etc. The character of such proofs, whether 
by the oral testimony of sworn witnesses, or by other kind 
of valid evidence known to the law, is not stated. 

Upon these grounds judgment reversed. 



COMMON PLEAS REPORTER 53 

Reese v. Deyette. 



C.P. Lackawanna Co. No. 101, Jan., 1887. 4 April, 188t. 

Reese v.^ Deyette. 

''Trespass and damage to persona^ |)rope9*ty, not exceeding three 
hundred dollars/' is a sufficient statement of the cause of action to 
bring it within the jurisdiction of justices of the peace, under Act 22 
March, 1814 (6 Smith L., 182), for "iiyury done or committed." 

Certiorari. 

The transcript stated the cause of action to be for *' tres- 
pass and damage to personal property, not exceeding 
ISOO/' and further specified it to be "$5 damages to one 
heating-stove, the property of the plaintiff, by the de- 
fendant." 

To this transcript exceptions were filed by the plaintiff 
in error, claiming that the cause of action was not within 
the jurisdiction of the justice. 

S if. J&di(;ar(fo, for plaintiff in error. 

Archbald, J. — The nature of the action in this case, as 
it appears in the transcript from the alderman's docket, is 
" trespass and damage to personal property, not exceeding 
three hundred dollars." The plaintiff's claim is more 
specifically stated to be '^ five dollars damages to one heat- 
ing-stove, the progerty of the plaintiff, M. Deyette, by the 
defendant, S. M. Eeese." 

The Act of 22 March, 1814 (6 Smith's Laws, 182), gives 
to justices jurisdiction of actions of trover and conversion, 
and of actions of trespass brought for the recovery of 
damages for injury done or (Committed on real and personal 
estate. I can not see why the cause of action is not suffi- 
ciently stated SQ as to bring it within this act. It is true, 
the record does not state that the damages are " for injury 
done'' to the peraonal property mentioned. But it seems 
to me it would be a refinement of criticism to hold the 
omission fatal. 

The judgment is affirmed. 
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C.P. Lackawanna Co. No. 64, January T., 1887. 11 April, 1887. 

Singer v. Isbey. 

A will which is shown by the evidence to be the product of the 
testator's mind, may be referred to in. an issue to determine his 
mental capacity ; a natural and just disposition shows some evidence 
of a sound and disposing mind. 

But a will, not shown to be the product of the testator's mind, is 
not evidence of disposing capacity. 

Rule for new trial. 

This was an issue devisavU vd non. 

On the trial of the issue the defendant requested tb^s 
court to charge the jury that ^' a will making a just dis- 
tribution of an estate is in itself strong evidence of dispos* 
ing capacity, and if the jury believe that this will makes 
a just distribution of the testator's property^ it is strong 
evidence to sustain the will." This the court refused,' and 
the above rule was taken. 

Ward & Horrif for plaintiff. 

WUlard & Warren, for defendant. 

Archbald, J. — The sole reason for a new trial,.Tirged at 
the argument, was the refusal of the court to instruct the 
jury as requested in the defendant's fourth point. Thali 
point was as follows: ''A will making a just distribntioiiii 
of an estate is in itself strong evidence of disponing 
capacity, and if the jury believe that this will makes a just 
distribution of the testator's property, it is strong evidence 
to sustain this will." The only question therefore is, was 
it error to refuse this point? - :- 

The learned counsel for the defendant, with his umial 
candor, admits that the point as framed is not correct; the 
contents of a will being somCf but not necessarily strong, 
evidence upon the question of testamentary capacity. As 
the point was not refused because it stated the doctrine 
too strangely, if I were now convinced that the instruction 
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in its modified form should have been given to the jury, 
it would be a persuasive argument for granting anew 
trial. But I am not so convinced; on the contrary, after 
a careful consideration of the question, I am confirmed in 
the opinion formed at the trial. 

A will which is shown by the evidence to be the pro- 
duct of the testator's mind, may well be referred to in an 
issue to determine his mental capacity. If written by his 
own hand, or in pursuance of instructions given by him 
at the time, and the disposition of his property therein 
made is natural and just, it certainly afibrds evidence of 
a sound and disposing mind and memory. But the con- 
tents of the instrument must be traced to the mind, of 
whose soundness or unsoundness it is to afford evidence, 
before it is entitled to be used for that purpose. Because 
the testator has affixed his name to a paper which properly 
disposed of his estate, the disposition so made can not be 
evidence of itself, in any degree, as to his mental capacity 
at the time. His mental powers can only be judged of, 
in this respect, by that which is the outgrowth of them. 
The sound judgment of the scrivener in preparing a 
proper will can not be appealed to, to prove a sound mind 
in the party for whom he has prepared it. 

This, as it seems to me, discloses the vice of the point 
in question. If affirmed, it would have allowed the jury 
to judge from the will itself of the soundness of mind of 
the alleged testator. But, it will be urged, there was evi- 
dence in the testimony of Mr. Davis, who drew this will^ 
that he received from Mr. Isbey instructions how to draw 
it, and drew it in pursuance of them, and that thus this 
will comes directly within the rule above discussed. That 
is very true, and had the point presented by defendant's 
counsel referred to these circumstances, it would have 
been improper to refuse it. But it did not. The court 
was requested to charge the jury that, from the will itself, 
they might judge of the testator's capacity. The point as 
framed tended to divert the mind from the true rule, 
which I have endeavored to lay down above, rather than 
to call attention to it. It may have been that counsel in- 
tended no more by this point than I have now stated, but 
as it stands it means much more than could have been 
rightly adopted and affirmed. The rule for a new trial 
must therefore be discharged, and it is so ordered. 



t 
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C.P. Lackawanna Co., No. 109, Jane T., 1882. » March, 1887. 

Miller v. Rhodes. 

An attachment stops interest on money in the hands of the gar- 
nishee from the time the money is due the defendant, if the garnishee 
is ready and willing to pay it ; and this, notwithstanding the fact that 
the money in his hands is in the hank drawing interest, or that he 
has paid debts, presumably from the profits arising from the use of 
the money. 

Rule to open judgment except as to $1,200. 

Judgment had been entered against Rhodes in favor of 
Miller. Soon after, Rhodes was summoned as garnishee 
in the suit of Laughlin y. Miller, in which suit, after pro- 
tracted litigation, judgment was recovered for an amount 
less them the balance owing to Miller by Rhodes. 

The amount of this judgment Rhodes as garnishee paid 
over to Laughlin, and then tendered to Miller the balance 
($1,200) of the Miller v. Rhodes judgment without any 
interest from the time of the attachment. This Miller re- 
fused, claiming interest on this balance for that time, 
holding that he was the more entitled to it as the money 
in Rhodes's hands had been in the bank drawing interest 
all that time. 

Rhodes then took the above rule. 

W. H. Oearhart, for plaintiff. 

A. D. Dearif for defendant. 

Hand, P. J. — The legal questions which arise in this case 
are too well settled to admit of controversy. An attach- 
ment stops interest on the money in the hands of the gar- 
nishee from the time the money is due to the defendant, 
if the garnishee is ready and willing to pay it. There is 
no doubt under this evidence the plaintiff would have 
received his money when due except for the attachment. 
That writ was the law stepping in and commanding the 
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defendant in this case not to pay. The cases of Mackey 
V. Hodgson, 9 Barr, 468; Sickman v. Lapsley, 13 S & R 
. 226; Irwin v. P. & C. R. R. Co., 7 Wr., 490, have never been 
quahfied or overruled as regards the question of interest 
The cases cited by the learned counsel for the plaintijff are 
not in point. They arise under different circumstances 
In this case the garnishee is no party to the litigation 
He kept himself in readiness, and testifies that he always 
could pay the plaintiff. The attempt to charge him with 
interest because some of his money was in a bank and 
drawing interest, cannot avail. It is not the case of 
invested money attached, it is money deposited as business 
men deposit it, for safe keeping. Such an inquiry would 
involve a collateral issue to determine the showing of a 
garnishee what he had on interest and what not. The 
attempt is made in this case to distinguish it from the 
ordinary case of money attached and ready to be paid 
over, but the facts do not warrant it. The garnishee may 
not profit by litigiousness, nor delay, nor by fraud or col- 
lusion, neither should the plaintifi' profit by the gar- 
nishee's skill, nor carefulness, nor risk and labor. It is 
too technical and forcible a construction of the authorities 
cited to base a claim of interest on a bank balance or the 
amount of debts the garnishee has paid while the attach- 
ment IS pending, and thereby assume that he has made a 
profit of six per cent, out of this identical money. Such 
a line of argument would make the courts a clearing- 
house for a garnishee's business. 

An examination of the facts and authorities sustains the 
calculation of the defendant's counsel, which we find to 
be arithmetically correct. The rule in this case is made 
absolute, the calculation showing that the plaintiff is over- 
paid to the amount of $28.69. 
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Q.S. Lackawanna Co. 114, April Sesaion, 1886. 14 Jannary, 1887. 

Com. V. Wescott et ah 

A slanghter-house and pig-pens in a village community held to be 

a nuisance. 
A slaughter-house and pig-pens may be a nuisance per se. 
Pending a motion to quash an indictment, the grand jury can find 

a true bill upon a second and corrected indictment without another 

binding over. 

Rule for new trial. 

The defendants were indicted for maintaining a nui- 
sance in the shape of a slaughter-house and pig-pens. 
There had been a previous binding over for the same 
offense. When the case was called for trial, defendants' 
counsel moved to quash the indictment for uncertainty, 
etc. While the rule was pending, the District-Attorney, 
with leave of court, sent up a new indictment, and when 
sent in by the grand jury the clerk gave it a new number. 
Under the state of facts the defendant moved to quash 
because there had been no previous binding over. 

Upon the trial the court charged the jury as follows : 

Gentlemen of the Jury: — These two defendants, William 
M. Wescott and Peter Hornbecker, are indicted for keep- 
ing and maintaining a nuisance, to the annoyance and 
discomfort of the citizens of this commonwealth, residing 
in the village of Moosic, in this county. 

They are charged with keeping a public nuisance. 
The law does not allow a nuisance to be kept and main- 
tained which is injurious to the public within the vicinity 
of the nuisance, or to the general public near, or passing 
near, the nuisance, and the Act of Assembly, when such 
a nuisance exists, permits an indictment to be preferred 
against the parties maintaining it, and upon their con- 
viction, if found guilty, authorizes the court to order an 
abatement of the nuisance through the sheriff, so that the 
people of the commonwealth shall no longer be injured 
by it. It is alleged in this case that the particular nui- 
sance complained of consists of a slaughter-house, in con- 
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nection with which is a pig-sty or pig-pen, in which there 
are kept a number of hogs for tne purpose of feeding 
upon the offal of the slaughter-house, and so as to raise as 
many pigs or quantity of pigs for market as the oflFal of 
the slaughter-house will support. Now, a nuisance may 
be such as the law defines tb be a nuisance in itself. A 
business may be carried on which is perfectly legitimate 
itself and necessary for the wants of the community, abso- 
lutely necessary for their sustenance and comfort, and yet 
the business itself may be a nuisance in itself if earned 
on within a populous district. It may be such from the 
very nature of the business itself, no matter how it is 
carried on, that it may be a nuisance to the neighborhood 
so that the people can not live in comfort and health and 
quiet, and if such is the case the nuisance should be 
abated. 

A business which is perfectly legitimate and is not a 
nuisance per se, may become a nuisance by the manner in 
which it is carried on, so that you will see that in either 
case there may be a kind of business which can not be 
carried on within a populous district at all, because of the 
nature of the business carried on. 

Some kinds of business are such that the law can define 
them to be nuisances per se in themselves, and in such 
cases it is only necessary to show that such business is 
carried on, and the law will allow the person that carries 
it on to be indicted, and will abate it. 

Where the business is such that it is not a nuisance per 
sey but becomes such by the manner in which it is carried 
on, then too the party should be indicted and the nuisance 
abated. 

Now, the best evidence, if there is any doubt with re- 
gard to the way a business is carried on in such a case of 
nuisance, is the testimony of the people living in the 
neighborhood as to whether it is a nuisance, and nuisances 
are such things as are offensive to the sense of smell, to 
the eye, to the ear, or to any of the senses in such a way 
that men living in the community not only say they are 
undesirable, but are dangerous to the health of the 
neighborhood. 

With that definition of a nuisance, anything may 
become a nuisance which afiects the comfort or quiet of 
those who live within the influences of the business that is 



60 COMMON PLEAS REPORTER. 

Com. V. W!egtcott. 

carried on. Now, it is in evidence before you that this 
slaughter-house is in the village of Moosic. You have 
seen the map before you. It is testified that it is a place 
of five hundred to a thousand inhabitants, and that there 
are quite a large number of houses within the vicinity of 
this. slaughter-house, and some of them within three or 
four hundred feet of it, more or less. 

There is the testimony of the witnesses from the stand 
who testify that they live there, and who state the circum- 
stances and the inconveniences to which they are sub- 
jected. 

Now, does this testimony show that the public is afffected . 
injuriously by reason of this slaughter-house ? 

We say to you that if you believe the testimony on the 
part of the commonwealth, it is sufficient. The circum- 
stances that they have testified to, that persons who are 
sick are made more sick, and persons in health are made 
sick, and persons in good health can not take their meals 
with comfort, and can not live in their houses without 
shutting their doors and windows, and that is the evi- 
dence, and if you believe it, that absolutely fixes this 
slaughter-house and the accompanying pig-pen as a 
nuisance, and if you believe that testimony, you should 
find the defendant guilty in manner and form as charged 
in the indictment, that is, guilty of maintaining a nuisance. 

Something has been said about people there keeping 
pig-pens in their own yards. A man may keep his own 
pig-pen in such a w^ay that it is not a nuisance, but even 
such a pig-pen in a very populous or thickly -settled place 
may become a nuisance where it would not be a nuisance 
if the person owns the whole lot with no persons in the 
immediate neighborhood. 

This is a case where the defendants keep quite a large 
number of pigs, sometimes twenty, and keep breeding 
sows in connection with their slaughter-house, and the 
testimony is that the smell of the ofial and all taken 
together makes it a nuisance. 

Now, under this testimony it would hardly be for us to 
decide, as a matter of law, that the slaughter-house alone 
is a nuisance, but if it was not so, the evidence shows that 
the two going on togetlier has becorne a nuisance to this 
community. 

If you believe the evidence upon the part of the com- 
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mon wealth, you must find the defendant guilty as charged ; 
if there is a reasonable doubt about the evidence, or any 
doubt growing out of the testimony, the defendants are 
entitled to the benefit of the doubt, and should be acquitted ; 
but that doubt is a doubt that must be raised by the testi- 
mony. 

In criminal cases the law and the facts are questions 
for the jury, but it is your duty to take the law from the 
court, and we say to you as a matter of law that this 
slaughter-house and pig-pen connected with it, such as is 
proved here, in such a community, is in itself a nuisance 
per S6, but if that were not the case, the testimony is that 
there were offensive smells which disturbed the com- 
munity, different ones in difibrent places and in different 
houses, and that is enough to make a public nuisance, 
and if you believe the testimony, on that you should con- 
vict the defendants. The question of how they should 
be sentenced hereafter will come up before the court, and 
if the nuisance is already then abated, it will not be neces- 
sary for the court to make an order for that, and the 
sentence of the court may be correspondingly imposed. 
There is a principle of law which seems to be misunder- 
stood by the witnesses and counsel, who seem to think 
that a slaughter-house and pig-pen connected together in 
such a community is not a nuisance. We do not under- 
stand the law that way. 

If such things are established in such a thickly-settled 
community, and good people complain of them and come 
into court, it is the duty of the court to instruct the jury 
to find a verdict of guilty against the defendants. * * * 

This charge was excepted to, and a rule for a new trial 
entered. 

Edgar ^ Amerman, for rule. 

H. M, Edwards, District' Attorney, Ward & Horn, contra. 

A slaughter-house connected with a pig-sty is per se a 
nuisance in a thickly-settled community. Com. v. Van- 
sickly, Brightly's Rep., 72, 75, note. No length of time 
legalizes a nuisance, Wh. Grim. Law, 6 Ed., Vol. 3, Sec. 
2363. Whatever is injurious to a large class of the com- 
munity, or annoys that class of the public which neces- 
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sarily comes in contact with it, is a nuisance. Wh. Grim. 
Law., Sec. 2370, note. 

Hand, P. J. — ^We have no doubt we were right in re- 
fusing to quash this indictment. On the evidence it was 
a proper case for a grand jury to find a bill without a 
previous binding over, at least another binding over. 

We have no doubt that a slaughter-house and pig-sty 
with twenty pigs and a breeding sow, as this was proved 
to be, is a nuisance 2>er ae in the eye of the law. 

But we left even this fairly to the jury, so that if there 
was a shade of a chance for the defendants the jury would 
relieve them, but from the evidence, and under their 
oaths, we do not see how they could relieve the defend- 
ants. The people of Moosic have the right to be relieved 
from this source of annoyance. 

The rule for new trial is discharged. 
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A fence between adjoining properties, though built by one of the 
owners, may become a partition-fence from the necessity of the case 
when adopted by both owners. 

The simple fact that the fence is slightly over on the land of either 
would not change its character as a partition-fence. 

One who erects a fence which becomes by adoption a partition- 
fence, can not wantonly tear it down again. 

Semble. A fence wholly on the property of the one who erects it, 
does not become a line-fence, and the owner can tear it down again 
at pleasure. 

Rule for new trial. 

This was an indictment for maliciously breaking down 
a partition-fence. 

The facts were as follows: 

The defendant bought the land adjoining the fence 
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before the prosecutor bought the land on the other side 
of the fence, and found the fence in question already 
erected. It had been built by his grantor wholly on his 
own land, but had apparently been treated as a line-fence 
by the prosecutor, who had enclosed his lot with his own 
fences, adopting the fence between his lot and the defend- 
ant's as the fence upon that side. It was in good repair, 
and the defendant had unreasonably and without provo- 
cation torn it down and erected in its place an unreason- 
ably high and unsightly board fence, with intent, as 
alleged by the prosecution, to annoy the prosecutor. He, 
defendant, claimed the fence as his own, and also claimed 
the right to tear it down at pleasure. The court charged 
the jury as follows: 

Gentlemen of the Jury: — This is an indictment against 
the defendant, Peter Lofi, instituted by Daniel Griffiths, 
the prosecutor, charging the defendant with having broken 
down a partition-fence between them, contrary to the Act 
of Assembly in such case made and provided. 

We will read the Act of Assembly, so that you will 
understand the nature of the offense. "If any person or 
persons, from and after the passage of this Act, shall, 
maliciously or wantonly, break or throw down any post 
and rail or other fence, erected for the inclosure of land, 
or shall carry away, break, or destroy any post, rail, or 
other material, of which such fence was built, inclosing 
any lots or fields within the commonwealth, such person 
or persons so offending shall be guilty of a misdemeanor, 
and on conviction shall be sentenced to pay a fine not ex- 
ceeding fifty dollars, one-half thereof to be paid to the 
informer, on conviction of the offender or offenders, the 
other half to the support of the poor of such county, town- 
ship, borough, or ward where the offense has been com- 
mitted, with costs of prosecution, or to undergo an im- 
prisonment not exceeding six months, or both, or either, 
at the discretion of the court." 

The only question you are to try in this case is, whether 
this defendant broke down such a fence as described in the 
Act of Assembly, wantonly and maliciously. * * * * 

A man may do a thing wantonly or maliciously without 
any great outburst of either passion or apparent malice or 
wantonness. He may do it quietly, but in order to consti- 
tute wantonness or malice within the meaning of the Act 
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of Assembly, he must be doing an unlawful act under 
circumstances in which the law presumes he knows it to 
be an unlawful act. He must understand the nature of 
his acts and the consequences of them, as to whether they 
injure the party affected by his acts or not. If he knows 
that the act that he does will cause an injury to his 
neighbor, and it is an unlawful act, and he puts forth the 
means necessary to create the injury intelligently, then 
there is sufficient evidence for the jury to find malice in 
the case. * * * 

Let us look at the law in regard to this. I have already 
read to you the statute about tearing down a fence. There 
has been a statute in this commonwealth for a good many 
years with reference, to division-fences. 

The Act of 1842 reads; "When any two persons shall 
improve lands adjacent to each other, or where any person 
shall enclose any land adjoining to another's land already 
fenced in, so that any part of the first person's fence 
becomes the partition-fence between them, in both these 
cases the charge of such division-fence, so far as is enclosed 
on both sides, shall be equally borne and maintained by 
both parties." 

There was a law passed in 1874 which provided regu- 
lations as to how line-fences should be made between 
parties, and the charter of the City of Scranton authorizes 
the councils to pass ordinances regulating the line-fences, 
the object being to save disputes and providing a way by 
which the people can pleasantly enjoy their own property, 
and it is the duty of parties in a city or borough where 
there are laws relative to it to have regard to such laws 
and see that they erect fences according to the regulations 
within the municipality. 

An ordinance of the City of Scranton provides for the 
election of a City Surveyor, and when either party wishes 
to erect a line-fence, the surveyors for the time being, or 
any two of them, shall have full power to regulate parti- 
tion-fences, and an ordinance provides how the share of 
each may be collected, etc. 

Now, as you see, there were laws in force providing for 
this very thing, and an ordinance of this city regulating 
the matter, and if these had been pursued the parties 
could have had this fence rebuilt, if necessary, in a proper 
manner and in a way that would have been binding upon 
both parties. 
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The fiist question for you in this case is, was this fence 
a partition-fence? That is the first feet to be found. If 
you find it was not a partition-fence within the meaning 
of the law, then that ends the case. Now, what is the 
evidence upon the part of the commonwealth? It is un- 
disputed on both sides, I think, that this fence between 
these lots where it begins at Willow Street is exactly on 
the line, running through a center-post there erected, but 
as the fence goes back toward the alley, along about sixty 
feet, it begins to deviate, and continues until at the alley 
the fence is over on the property of Mr. Lofi, as one witness 
says, six inches, and as another witness testifies, a foot and 
a half. Now, it is not necessary, to constitute a partition- 
fence, that the two owners should build the fence jointly. 
You will see by the Act of Assembly that the law author- 
izes any man building a partition-fence to build half of it 
over on his neighbor's land without being a trespasser. 
And if he does not build it over, and the o&er one after- 
wards builds a fence and adopts that as a partition-fence, 
it becomes a partition-fence, no matter who builds it. 
Because one man owned the rails and posts, the fence did 
not belong to him for the purpose of tearing it down. It 
does belong to him for the purpose of securing contri- 
bution from his neighbor, but it did not belong to him 
for the purpose of tearing down wantonly or maliciously^ 
because it is a partition-fence and has become so firom the 
necessity of the case. If a man undertakes to wantonly 
and maliciously tear it down after it becomes a partiiion- 
fence, it becomes an injury to his neighbor. From the 
necessity of the case, it becomes a partition-fence when 
adopted by both parties. 

There is anotner principle of law which has been 
applied in the Supreme Court, that where a line-fence is 
built by a man very slightly on the land of his neighbor, 
while technically he is on his neighbor's land, yet there 
is no offence committed and the statute of limitations 
would not run so long as that fence was intended for a 
line-fence, and it is, as between the parties, a line-fence, he 
never can acquire a title by possession if the lines can be 
definitely fixed. The simple fact that the fence is a few 
inches over on the land of either, would not change it 
from being a partition-fence to one belonging exclusively 
to the owner of the land. 
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Is Uxia a partition^rfence? . If you find that it is, did the 
defendant 'wantonly tear it down? . If it is a partition-, 
fence, and hb did not wantonly tear it down, or if there is 
a doubt about it, he can not be convicted, because a man 
may tear ddwn a partition^fenoe with a good motive and > 
without malice. Now, tiiere is some evidence about this' 
fence. Mr. Bui^khart Sniith owned the lot before Mr. Lofi 
purchased it. He testifies that be asked the neighbor, 
who owned the adjoining lot then, to join, with him ahd 
build; a fenceybutlhat the neighbor repli^ that. Mr. Smith 
had Jiiore money than he had, and to go. on. and build it, 
and Mr. Smith says that he built the fence wholly on his 
side and; on. his land. Of course that contradicts the testi- 
mony of the surveyor so fafc as the upper part is concerned, 
but does not so far as the rekrtc end is concerned. The 
ervidence on th^ part of the defendant is also that he knew 
the fencQ was wholly on the Lofi lot. Now, in this con- 
nection did both parties, consider^ as between themselves,, 
that this was a line-fence. Did th^y so act aa if it were a 
line^&nce between them? . If they did, it became a line- 
f^oe between the parties, because they may by their acts 
and conduct consider it a joint-fence. These are circum- 
stances from which you may, infer that it was a line-fence ; 
or, if it does not warrant you, you may infer it was not a 
partition-fence. * * * * 

^F. W. GwnskTy for rule.ji : 

> * ■ . 

H, M. EdwardSy District- Attomey\ contra. 

Hand, P.J. — This case presenta one, of those frequent 
amd vexibg quarrels which arise between;; adjoining 
neighbors, and which would never arise if i both parties, 
wisely considered their own b^t interests. The case does 
not present the defendant in a favorable light It is evi- 
dent that he has put himself to extra tremble and expense, 
to the annoyance of his neighbor, when it was entirely 
unnecessary. In our charge to the jury we left all the 
fadts to them^ and they have convicted him. ; If eauity^ 
were allowed to step into a criminal case, we should nesi- 
tate long to set this vei^dict aside. It is evident the jury; 
lo6ked upon the cai^ very much as the court did. The' 
defendant, however, stands upon his i legal and technical] 
rights. He has the right to do so, and legally we ar6 
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obliged to day he cannot be convioted. If the line-fence 
wera over only a few inches, or only a part of its own 
width, we should let this verdict stand, but the evidence 
is undisputed that the fence was originally built entirely 
on Lofi, and from six inches to a foot over, and that the 
original grantor of the prosecutor refused to assist in build* 
ing a line-fence. This, the evidence shows, applies solely 
to this part of the fence which is between different owners 
from the rest of the fence between the lots. That part of 
the fence was- found tto be on the line. It is unfortunate 
for both these parties that where the fence was torn down 
neither of them applied to the city authorities under the 
ordinance for the rebuilding of the fence. Either had th« 
right thus to force the other to build a proper line-fence, 
and not the high and dishonoring structure now erected. 
As already intimated, upon the strict ruling of law, we are 
compelled to make this rule absolute and grant a new 
trial. Inasmuch as it is not probable that the evidence 
would differ very materially on another trial, the District- 
Attorney may find it proper not to retry the case. 
Thb rule is made absolute. 



Q.P. Lackawanna Co. No. tn, Jnne, 1886. 6 June, 1887. 

Austin ▼. Austin. 

The courts have jurisdiction in divorce if the respondent resides 
yi the s^ate^ though in some other county. 

Where the respondent is not within tHe county, and is not person- 
ally served, full measure of proof of his residence within the state 
will be required, in order that the court may be satisfied that it has 
jurisdiction. 

SembUf for causes of divorce occurring out of the state, the respond- 
ent must be a resident of the state at the time of filing the libel, and 
up to the time of the completion of service by publication, where so 
made. 

Rule for decree in divorce. 

This was an application for a divorce by the wife, on 
the ground of desertion. The respondent was alleged to 
be a citizen of this state, residing in Pittsburgh, whither he 
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had removed from New York State, the libellant having 
come to this county from the same state. The subpoena 
and alias subpoena were returned non est inventus^ and due 
proof made that the respondent could not be found in this 
county. The usual publication was made, and the above 
rule taken. 

Patrick & Miles, for libellant. — The wife may acquire a 
domicil as well as the husband, Colvin v. Reed, 55 P. T. 
R., 375. The court has jurisdiction, the husband being 
in the state. This court has exclusive jurisdiction, Sher- 
wood's ApL, 2 Cent. R., 352. 

Archbald, J. — The cause of divorce in this case arose 
in the State of New York. The wife, the injured party, 
now resides in this county. This, without more, would 
not subject the husband to the jurisdiction of this court 
(Colvin V. Reed, 55 Pa. St., 375). But it is assented that 
the respondent,, in the Spring of 1884, moved to Pitts- 
burgh, in this state, where he has resided ever since. If 
such be the case» I am of the opinion that we have juris- 
diction. 

In proceedings for a divorce, the libel must be presented 
to the Court of Common Pleas of the county where the 
libellant resides (Sherwood's Appeal, 2 Cent. R., 352). But 
the subpoena runs throughout the state, and may be served 
upon the respondent wherever found (Fillman's Appeal, 
99 Pa. St., 287). The jurisdiction is therefore correspond- 
ingly extensive, and the respondent in Pittsburgh is amen- 
able to the process and decrees of the court in the present 
case. 

It is a more serious question whether he is subject to 
our jurisdiction without a personal service of the subpoena 
upon him. An obligation to make such service would 
seem to be implied from the provision of the statute, which 
allows service to be made wherever found, and the possible 
abuses which otherwise may arise incline one to feel that 
such ought to be the law. As our jurisdiction is actually 
made to depend upon the asserted fact that the respondent 
is within the state, it would be no hardship upon the libel- 
lant to compel her to have the subpoena sent to the place 
where he is, and have it there served upon him. Our 
duty, however, is not to make the law> but to declare it 
If the statute authorizes a service by publication in aucb . 
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cases, it mast be accepted as legally sufficient, and I think 
it does. The 3d section of the Act of 1815, regulating 
proceedings in divorce, directs that if upon return of the 
original subpoena proof be made that the respondent covld 
not be found m the county, an oliaB may issue : and if upon 
the return of the (dia& proof again be made, that the party 
co'dld not he found in the county , then the sheriff is to cause 
notice to be published in one or more newspapers of the 
county for four successive weeks, requiring the respondent 
to appear on the first day of the next term, and thereupon 
the same proceedings are authorized as if a personal service 
had been effected. Thus upon mere proof being made, 
at the return of the original and aUas aubpoBna, that the 
respondent could not be found in the county where the 
libellant has preferred her petition for a divorce, service 
by publication is made the equivalent of a personal 
service. The provision of the law is plain, and there is 
no room for a ludicial construction. Tne party, if within 
the state at tne time, is bound by this statute, and is 
effectually brought within the jurisdiction of the court 
from which the subpoena issues by the constructive notice 
so provided for. 

If, on the other hand, the respondent is not within the 
state, he will not be prevented from showing that fact, and 
thus avoiding the effect of a decree against him. His 
rights are thus sufficiently protected. The libellant could 
prevent such an issue from ever arising by having the 
subpoena personally served. But under the law as it 
stands, I do not see that she is obliged to do so. At the 
same time, to prevent so far as possible the fact that the 
respondent is within the state from being falsely asserted 
for the purpose of conferring an apparent jurisdictioUi 
which we may not in truth have, it is incumbent upon us 
to exact from libellants the full measure of proof on this 

Eoint in each case. The only evidence we now have 
efore us is an incidental statement by Mrs. Slawson, the 
libellant's mother, made at the close of her testimony. 
Upon what actual knowledge this is based we are not in- 
formed, and we can not consider it sufficient. 

Let the libellant show by competent and satisfactory 
evidence that at the time of preferring her libel, and up 
to the time that service by publication was complete^ the 
respondent was a resident of this state, and let the case 
stand over until such proof is furnished. 
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C.P. Lackawanna Co. No. W, Janoary T., 1881. 6 June, 1887 . 

Reese v. Powell. 

It is the duty of a referee in making up his report to keep his find- 
ings of fact and law distinct, so that the judgment pronounced, which 
is but the application of the law to the &cts, may appear to be clearly 
warranted by the facts found, and the latter should have all the full- 
ness of a special verdict. 

Where ownership is the very point in issue, it should not be treated 
as a mixed question of law and fiict, though perhaps in ordinary 
cases it might be so treated. The &ict» upon which the ownership 
depends should be set forth. 

Exceptions to referee's report. 

This was an action of replevin for certaiji goods taken 
from the plaintiff. The case was referred to a referee, 
who reported, under the head of " Conclusions of fiact and 
law," that " the plaintifiF was the owner of the property 
mentioned in the writ, and was entitled to the possession 
of the same." To this report the defendant filed exceptions, 
to the conclusions of the referee, though not to their form. 

8. B. Price, attorney for plaintiff. 

H. M. Edwards, attorney for defendant. 

Archbald, J. — ^The referee was clearly right in refusing 
to strike out the plaintiff's testimony. But if he were 
not, we could not review his decision, no exceptions 
having been filed based upon such refusal. The excep- 
tions token are four, going to the two conclusions of fact, 
and two conclusions of law, reported by the referee. The 
only one which requires notice is that which is directed 
to uie first conclusion of fact, or of £act and law, as it is 
denominated by the referee. I think this finding should 
have stated the facts upon which the ownership of the 
goods in question depends. This is the very point in 
issue, and is a le^al conclusion to be drawn from the facts. 
It may perhaps in some, and possibly in ordinary, cases 
be treated as a; mixed question of law and fact, but not so 
here. It is the duty of a referee in making up his report 
to keep his findings of fact and law distinct (Weil v. 
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Frauenibaly 2 Laz. Leg. Reg., 96), so that the jadgment 
pronounced, which is but the application of the Taw to 
the facts, may appear to be clearly warranted by the facts 
found, and the latter should have all the fullness of a 
special verdict (Thornton v. Enterprise Ins. Co., 71 Pa. 
St, 239). 

I am satisfied the learned referee has not intended to 
vary from this rule of law in the present case, being well 
aware of it, and has simply fallen into the error here 
from the desire to be succinct. Nor do I understand that 
the first exception of the defendant is directed to the form 
of this finding, but rather to its substance. As I am con- 
vinced that the facts, if fully found, must confirm, under 
the evidence, the title of the plaintiff to the goods in 
question, and as the case, if sent back to the referee, would 
merely be referred for the purpose of this correction, I 
will not at this time sustain any of the exceptions, but 
direct that the report stand over until the first day of the 
term, so that defendant may move to recommit upon this 
point if it is desired. Otherwise the report to be then 
confirmed finally. 

And it is so ordered. 



C.P. Lackawanna Co. No. 960, Jane Term, 1880. 88 March, 1887. 

Ellis V. Benedict. 

The name of the use party may be stricken off the record, where 
the judgment was entered to use by mistake, though the effect is to 
render the use party a competent witness to the detriment of the 
defendant. 

The use party on the record is not an interested party within the 
meaning of the law, and is a competent witness in proceedings to 
revive the judgment against the personal representatives of the de- 
fendant. 

Rule to amend by striking off name of use plaintiff. 

Mary E. Taylor, the use plaintiff in the above case, had 
taken two judgment-notes to the Prothonotary to be 
entered up. One note was to Gideon Ellis as payee, the 
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Other to Mary E. Taylor. Both were given by ttie same 
party, 8. S. Benedict, whose executors are defendants in 
this case. The one note was entered up in her name, and 
the other, through a mistake of the clerk, as she claims, 
was entered to her use, instead of in fiBivor of Gideon Ellis, 
the real owner. The above rule was taken a number of 
years afterwards, in order, as alleged,'to make the use plain- 
tifif a competent witness in a Sci. Fa. to revive the judg- 
ment. 

Dimmiok & Logcm, for plaintiff.— Cited Craig v. Brendel, 
19 P.PJS., 153. 

W. W. Lathrope, for defendant. — ^The proposed amend- 
ment is not a mere matter of form. It affects the rights of 
the defendants as well as of the plaintiff. Its ol^'ect is 
not to overcome a mere technical difficulty, but to make 
a witness of one who is now incompetent. As the case 
now stands, Mary E. Taylor is an incompetent witness, 
because she is a party to the record, and because the de- 
fendants are executors. The only witnesses called to 
prove the alleged mistake, are the plaintiff. Parties to 
the record are incompetent. Iron Co. v. Tomb., 12 Wr., 
394, even though they have no interest, Wolf v. Fink, 1 
Barr, 435; Irwin v. Shumaker, 4 Barr, 199; Swauzey v. 
Parker, 14 Wr., 455; Alcorn v. Cook, 5 Outer., 2^3. 

The alleged mistake should have been corrected before. 
The statement which Mrs. Taylor took to her father 
showed in whose name the notes were entered. 

The amendment ought not to be allowed because it will 
work injustice to the defendant, Stout v. Stout, 8 Wr., 459. 
Amendments depriving the opposite party of a valuable 
right should not be allowed, Kille, v. Ege, 1 Norris, 110 ; 
Leeds v. Lockwood, 3 Norris, 73 ; Duffy v. Houtz, 9 Outer, 
100. 

Hand, P. J.— The fiacts of this case are as follows : Mary 
E. Taylor, on 17 November, 1879, brought two notes to 
the Prothonotary, upon which she desired judgment to be 
entered. One note was payable to her, the other to her 
father, Gideon Ellis. Both were against the same defend- 
ant. The Prothonotary's clerk entered one in her name 
as plaintiff, and Uie other to her use. No written instruc- 
tion was given. She testifies that she owned only one 
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note, the other belonged to her father. She says the clerk 
asked if she "owned this note," and she said yes, evidently 
supposing he meant the one payable to her. Upon this 
the clerk undoubtedly endorsed the notes as they were 
entered, for the endorsements are in his handwriting. 
We are satisfied upon the evidence beyond a question that 
a mistake was made, and the note in this case should 
have been entered in the name of the payee, to whom it 
belonged. Being satisfied of this, we deem we have full 
power to correct the record, Ullory v. Clark, 18 P.S.R., 149; 
Smith V. Hoad & Co., 25 P.S.R., 218; Act of Assembly 4 
May, 1852, sec. 2, P.L., 574; Purdon's Dig., vol. 1, p. 93, 
pi. 3, and cases cited in the foot-note. 

We haye no doubt Mary E. Taylor can be a witness in 
this proceeding. She is not an interested party within 
the meaning of the law, Craig v. Brendle, 69 P.8.R., 153. 
No legal evidence appears to aflect third parties. The 
mere receipt for $100 is not sufficient. 

The rule in this case is made absolute, and the name 
of Mary E. Taylor as use party is stricken off. 



Q.S. Lackawanna Co. No. 108, April 8., 1886. 11 April, 1887. 

Com. V. Riley. 

The prosecutrix in an indictment for adultery is not an accomplice. 

Rule for new trial. 

This was an indictment for adultery. In the trial of 
the case, the court charged the jury that the prosecutrix 
was not an accomplice. To this the defendant excepted, 
and entered a rule for a new trial. 

H. M, Edwards, Distrid' Attorney, for Commonwealth. 

C Smith, for defendant. 

Archbald, J. — It would be going a long way to hold 
that the prosecutrix was an accomplice because she did 
not sufficiently resist the assault of the defendant upon 
her. But assuming for the argument that the easy con- 
quest of her virtue, which he made, brings her within the 
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rule, still a conviction may be had upon the testimony of 
an accomplice, even though uncorroborated (Watson v. 
Com., 95 Pa. St., 422). Such testimony is legally com- 
petent to sustain a verdict if the jury consider it credible. 
Undoubtedly they should receive it with caution, and 
this they were instructed to do. They have said by their 
verdict in the present case that notwithstanding all this, 
they believed the story of the prosecutrix. I see nothing 
so inconsistent or incredible in it to feel that they have 
erred in so doing. 

The rule for a new trial is discharged. 



O.P. Lackawanna Co. No. 317, Oct. T., 1886. ll Oct, 1886. 

Weyandt v. Diehl. 

A justice of the peace has no jurisdiction under Act 20 March, 1810, 
sec. 20 (defalcation of tenant's claim against landlord's claim for rent), 
to enter judgment against the landlord for the excess of the tenant's 
claim over the amount of rent in arrear. 

The justice has no jurisdiction to determine the amount of rent in 
arrear, but simply the amount of the tenant's just claim. 

Certiorari. 

Christian Diehl was a tenant of Fred. Weyandt, Jr., and 
brought this suit before an alderman to compel the land- 
lord to defalcate from $18 the amount of rent due, the 
tenant's claim of $48 for storage of certain goods. 

The alderman entered judgment for the tenant for the 
excess of his claim over the rent due, viz., $30. 

The landlord then took this Certiorari. 

C. H, Soper, for plaintiff. — ^The alderman had no juris- 
diction to determine the amount of rent due the landlord, 
nor how much was due the tenant further than the 
amount of rent claimed. 

Archbald, J. — The alderman had no authority to enter 
judgment in this case against the defendant (Hill v. 
Eisenbeis, 8 Out., 514; Fowler v. Eddy, 2 East. Rep., 590; 
1 Cent. Rep., 563). 

Judgment reversed. 
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Agnew V. Com. 

Justices of the peace should pursue strictly the Act of Assembly 
giving them jurisdiction, and enter on the record each step taken in 
the trial, otherwise their judgments will be reversed. 

Certiorari. 

This was a trial before a justice of the peace and six 
jurors, on a warrant issued charging Peter Agnew with 
having made an assault on the person of the prosecutor. 
The only entry on the record of the justice in reference 
to the jury is: " Jury chosen same day; the following com- 
pose the jury, etc., * * * j constable returns venire on 
oath, served on each of the above jury, etc., * * * j 
jury sworn, etc." 

The defendant was sentenced to pay costs and undergo 
imprisonment. Thereupon this writ of certiorari was 
taken, and among other exceptions — " 2d. There is noth- 
ing on the record to show that the justice issued a venire 
to any constable of the proper borough, etc., where the 
said cause was to be tried, commanding him to summon 
six good and lawful men, etc." 

R H, Holgate, for plaintilBF. 

Hand, P. J. — ^This is a certiorari bringing up the record 
of a trial by jury before a justice of the peace. Some of 
the exceptions are sustained. We will specify the second, 
but prefer not to specify others for the reason that the 
record is very defective, and we prefer to say that the only 
safe mode for justices to pursue on such a trial is always 
to have the Act of Assembly before them, and pursue it 
strictly, and enter on their record each step taken in the trial. 
This may be entered briefly, but it should be formally 
entered. From what appears in the papers in this case, 
we have no doubt the justice was careful to comply with 
the Act of Assembly, but he does not make a record of it. 
Loose papers, although fastened to the writ of certiorari, 
are not the record. His record should contain as an act 
done each requirement of the Act of Assembly. 

The judgment in this case is reversed. 
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Q.8. Lackawanna Co. No. 874, Oct. Bess., 1886. 88 March, 1887. 

Carb. Twp. Poor-Dist. v. Carb. City Poor-Dist 

A pauper is chargeable to the poor-district in which he actually 
lived, notwithstanding that owing to confusion of boundaries he has 
been supported by another poor-district. He can be removed to the 
proper poor-district as soon as the mistake is discovered. 

Appeal from order of removal. 

Patrick Doud, a pauper, resided within the limits of the 
City of Carbondale, but owing to uncertainty as to the 
city-line he was supposed to be in Carbondale Township, 
and was supported by the township for some years. When 
the line was properly run, it was found he was actually a 
resident of tne city, and an order of removal to tiie Poor- 
District of Carbondale City was procured. From this 
order the above appeal was taken. 

Oeorge H. Squiefr, for plaintiff. 

C. E, Lathrope, for defendant. 

Hand, P.J. — The facts of this case are that Patrick 
Doud resided in the City of Carbondale, but by reason of 
the line between the township and the city not being 
properly known, it was supposed he resided in the Town- 
ship of Carbondale. He became a pauper in 1880, and 
from that date until the removal was supported by Carbon- 
dale Township. Proceedings were duly instituted to 
ascertain and fix the line as provided by law, and when 
so done it was found that the pauper resided in the City 
of Carbondale. Under these circumstances we are of the 
opinion that we cannot disturb the order of removal. 
The above-stated facts are agreed upon, and no depositions 
were taken. The appeal, not being sustained, is therefore 
dismissed at the costs of the Poor District of the City of 
Carbondale. 
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McGrath v. Coal Co. 

Where an employee is temporarily assigned to new and different 
duties, to resume his former duties as soon as the new ones are com- 
pleted, his new associates become fellow-servants for the time being, 
so that their negligence is that of co-employees, and not of the em- 
ployer. 

Where a person occupies a place of known danger on a car, and 
has been warned of its danger, he is guilty of contributory negligence 
in case of accident. 

Rule to take off nonsuit. 

This was a suit against the company for damages for 
injuries incurred by the plaintiff while in the employ of 
the company. 

PatricK McGrathy the plaintiff in this suit, was a trackman 
on the Pennsylvania Coal Co.'s road. It was part of the 
duties of trackmen at this time to join construction-trains 
and help to unload them. After unloading, they were 
taken back upon the same train to the place where they 
were picked up, to resume their duties in repairing the 
track. Upon the day of the accident, which resulted in 
the injuries upon which this suit was based, the plaintiff, 
with others, had joined the construction-train, and after 
unloading it was upon his way back, seated upon one of 
trucks, in what appears to have been a dangerous position. 
While thus seated, he was thrown from the train, and 
his leg broken, the plank near or on which he was seated 
being torn from its fastenings and broken by the catching 
of a hanging chain, called a sling, upon some obstruction 
or projection on the track. This sling, a chain with a 
hook on each end, was a part of the machinery of the 
train, and was hung in its proper place by the regular 
train hands, but carelessly hung, so that it was low enough 
to catch on the obstruction, breaking part of the car and 
resulting in the accident. The sling was placed there by 
the regular train hands, whereas the plaintiff was on duty 
on the train temporarily only, his regular duty requiring 
him to be on the road-bed. 

At the trial the defendants asked for a nonsuit, on the 
ground of contributory negligence, and that the negli- 
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gence was that of a co-employee. A nonsuit was granted 
in the following opinion : 

The Court. — The negligence, if any, chargeable to the 
defendant in this case under the evidence, so far developed, 
must have been from the careless placing of this extra 
sling. If it was carelessly placed (which would be a 
question for the jury), it seems to me the defendant might 
have to answer for that, and therefore the third reason on 
which the defendant's counsel move for a nonsuit, that 
there was no negligence for which the company would in 
any event be responsible, must fail. The question on this 
motion, in my own mind, turns upon whether these parties 
were co-employees. Under the evidence, the construction- 
train loaded with bridge supplies started from Dunmore, 
and on the way down on the light track of this company 
took on the track-foreman with his two assistants. It was 
part of the latter's duty to join such a construction-train 
for the purpose of unloading, or assisting to unload, the 
supplies. After they had unloaded these supplies in this 
particular case, they were being taken back upon the same 
train to resume their duties in repairing the track, and 
while in such transit the accident occurred. And it was 
also while engaged in their duties upon this construction- 
train, ^according to the evidence as I recall it, that this 
^xtra sling mu3t have been put on. It was the carelessness 
not only of placing that sling, but of allowing it to be in 
the position in which it was, which caused the accident. 
In either case, under the testimony, it was a careless act 
^n the part of some one connected with that construction- 
train. I think the parties for the time being were in a 
common employment, and under the rule of law, the de- 
fendant would not be responsible for the negligence of a 
fellow-servant occurring during that time. I will grant 
the motion. 

Compulsory nonsuit entered with leave to the plaintiff 
to move the Court in banc to take such nonsuit off. 

Rule to show cause why nonsuit should not be taken 
off, was then taken. 

Stanton, for plaintiff. 

WiUard & Warren, for defendant. 

Archbald, J. — I adhere to the opinion formed at the 
trial, and must refuse this motion. 
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The trucks upon which the plaintiff was riding when 
the accident occurred were in the charge of runners or 
trainmen. The extra sling which caused the accident 
was in the place where such slings are usually carried, 
only it was allowed to hang across the end of the car too 
far. The testimony of Spencer Martin, the runner on the 
truck from which the plaintiff was thrown, with regard 
to how the sling came to be so placed, is as follows: 

" Q. Now, before the car was unloaded, was that extra 
sling on the car? A. Yes, sir. I couldn't say whether it 
was on that car or not ; it was on some car. 

Q. Was there any other sling there before the lumber 
was unloaded ? Wasn't it put on there after that lumber 
was unloaded? A. I could not say whether it was put 
there after the lumber was unloaded, or whether it was 
there when it was loaded. 

Q. Some one of the men on the car put that sling there^ 
didn't they? A. Yes, sir. 

By the Court. Q. Do you know who put the sling 
there? A. I couldn't name the person; some one of the 
runners put the sling on there. 

Q. Who do you mean by the runners? A. There was 
other runners besides me — three or four other men. 

Q. The runners are those who have charge of the train? 
A. Yes, sir; handling the trucks. 

Q. They are trainmen ? A. Yes, sir. 

Q. What were those extra slings for? A. For drawing 
the cars when they were loaded. 

Q. Where were they usually carried, on trucks of that 
kind, the extra slings ? A. Usually carried the same as 
that slin^ was. 

Q. Well, on what car ? A. No particular car ; any car 
they were hung on. 

Q. Any car? A. Yes, sir. 

Q. Those slings are put there by the runners? A. Yes, 
sir. 

Q. Well, isn't it a fact that slings are ordinarily on the 
plank of the car, and not left hanging over them ? A. 
Always hanging in the same position that that sling was. 

Q. How long had you run on these cars? A. I had 
been handling those cars about three years. 

Q. And you say that is the way they were usually 
carried? A. Yes, sir." 

It thus clearly appears that the runners or trainmen 



80 COMMON PLEAS REPORTER. 

McGrath v. Coal Ck). 

upon the construction-train in question were responsible 
for the sling being in the position in which it was. It is 
not important who placed it there. It was in the place 
where such slings were usually carried, but it was allowed 
to hang too low. This was due to the negligence of those 
in charge of the train. That they were, for the time being, 
fellow^servants with the plaintiff engaged in a common 
employment, seems clear. For a further discussion of 
this, I refer to the opinion expressed at the time of grant- 
ing the nonsuit. 

If such be the case, the plaintiff can not recover. 

But in addition to the reasons given for the nonsuit at 
the time, I am now also convinced that the plaintiff was 
guilty of contributory negligence. The rule is that if the 
negligence of the injured party contributes in any degree 
to the accident, he can not recover (Monongahela City v. 
Fisher, 111 Pa. St., 9). The present plaintiff was injured 
by being thrown from his position on the car to the 
ground, with such violence as to break his leg. The plat- 
form of the car was made of plank, spiked down, and run- 
ning from side to side. The plaintiff sat on the forward 
part of the car, with his legs banging over the side. As 
it chanced, he was sitting upon the plank into which the 
hook of the extra sling caught, and when that gave way 
under the strain, he was cast off it to the ground. The 
runner, Spencer Martin, was sitting upon the opposite end 
of the same plank, in his usual place over the brake, and 
was also thrown off, but not injured. 

It does not need the testimony of the witnesses to show 
that the plaintiff was in a place of danger. There was no 
occasion for his being there. Certainly other places of 
comparative safety could have been found upon the trucks. 
He had been warned by his foreman of the dangers of 
riding on the forward end of trains upon this gravity road. 
But he voluntarily took position where any unusual lurch 
would be more than likely to throw him off the car, and 
the injuries which he received were in part at least the 
direct result of his rashness. The case falls within the 
rule of Railroad Co. v. Jones (5 Otto, 439) ; Camden & 
Atlantic R. R. v. Hoosey (5 Out., 492); Payne v. Reese (12 
W.N.C., 97), and Lehigh Val. R. R. v. Greiner (18 W.N.C., 
230), and it could only have gone to the jury under bind- 
ing instructions to find for the defendant. The motion U> 
take off the nonsuit is therefore refused. 
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Laughney v. Com. 

Justioes of the peace must comply strictly with the acts of ai»embly 
giving them jurisdiction in criminal cases. That this has been done, 
must appeal* from the record of the proceedings entered upon the 
docket of the justice. 

Certiorari. 

This was a conviction under Act 1 May, 1861, and its 
supplements, giving justices of the peace jurisdiction in 
criminal cases, and trial by jury of six. The justice failed' 
to note on his record the manner of summoning the jury, 
nor was there anything to show that the jurors were 
citizens of the borough where the case was tried, nor that 
the defendant had anything to do with the selection of 
the jury. 

M. E, McDonaM, for plaintiflF*~In criminal trials, before 
justices, with a jury of six, the record must show a case 
within their iurisdiction, and that all the elements of a 
fair and leffal trial have been observed. Com. v. Morey, 
10 Phila. Kep., 460. The jurisdiction does not appear 
unless the record shows that the act was done in the 
county; Ibid. The record must show that the jurors 
have the qualifications of electors in the borough. 

Archbald, J. — In order to sustain a conviction under 
the Act of May 1, 1861, and its supplements, giving juris- 
diction to justices to hear and determine certain criminal 
offenses, a strict compliance with the act must be observed. 
That this has been done in any given case must appear 
from the record of the proceedings entered upon the 
docket of the justice. Every essential step regularly lead-^ 
ing up to a conviction must there be set forth, otherwise 
the conviction is illegal, and must, upon certiorari, be set 
aside. 

In the fourth section of said act (Purd. 498, pi., 101) it is 
provided that " whenever a defendant shall signify his or 
her determination to be tried by a jury of six, * * * 
the said justice, upon such demand, is hereby required to 
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continue the cause, * * * * ^j^^ ^ issue a venire 
directed to any constable of the proper borough, city, or 
township, where the said cause is to be tried, commanding 
him to summon six good and lawful men, citizens of said 
township, city, or borough, and having the qualifications 
0f eleelars therein, who shall be in no wiae of kin to either 
defendant or complainant, nor in any manner interested, 
who shall be chosen as follows, to wit: the justice shall 
write in a panel the names of eighteen persons, from 
which the defendant or his agent or attorney shall strike 
one name, the complainant or prosecutor one, and so on, 
alternately, until each shall have stricken six names; and 
the remaining six shall constitute the jury, to be and 
appear before such justice at the time to which such cause 
^hall have been adjourned, to serve as a jury for the trial 
of such cause. Ptomded, that in case either party shall 
neglect or refuse to aid in striking the jury, as aforesaid, 
the justice shall strike the same in behalf of such party." 

The third section of the Supplemental Act of April 5, 
1862 (P. L. 273; Purd. 499, pi. Ill), is as follows: "The 
jury provided for in the act to which this is a supple- 
ment, shall be struck on the day on which the defendant 
shall first be brought before said justice, if both the 
parties are present in person or by attorney ; but if the 
defendant desires counsel he shall have a reasonable time 
to procure such counsel, and in the meantime he shall be 
securely kept by the constable, and the day of trial shall 
in all cases be computed from the time of choosing said 
jury; provided^ that if, after said jury is struck, both 
parties desire to proceed to trial immediately, the justice 
shall make an entry to that effect in his docket, and 
forthwith proceed with said trial." 

The justice's docket in the case before us shows a war- 
rant issued April 28, upon a charge of assault and battery, 
the defendants brought in on April 24, and case continued 
to April 26. On April 26 it was again continued, at the 
defendants' instance, until May 8. On that day the 
parties with their counsel appear; defendants plead not 
guilty, and demand a trial by jurors. The entries are 
then as follows: "Continued by consent of parties to May 
18, 1886, at 7 o'clock, afternoon. Summons to Jurors, 
May 8. James Boyle, Patrick Reagan, Milo E. Covey, 
John Powell, Patrick Hannahan, M. McCormic. May 18, 
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1886, jurors appear and sworn; parties appear, prosecu- 
tor, defendant, and attorneys. Defendants, by their 
attorney, M. E. McDonald, plead not guilty, waive read^ 
ing of the complaint mislaid, and agree to proceed." 
Then follow the witnesses sworn, the charging of the 
jury, and their verdict, convicting one of the defendants, 
Ann Laughney. 

This record is defective in importaot particulars. It 
does not show how or when the jurcn's named w^re im- 
paneled. We can not presume that this was done at the 
time of the demand for a jury-trial, although that would 
have been a proper time to have chosen the jury, accord- 
ing to the supplemental ad; quoted. We can not by pre- 
sumption import into the record so vital a fact, upon 
which it is itself silent. But more important than the 
time when the jurors were selected, is the manner in 
which it was done. The act requires that the six who try 
the case shall be struck from a panel of eighteen, either 
party striking alternately, until the six are left; the justice 
striking if either refuse or neglect to do so. Now it may 
not be necessary to set forth all this upon the record, but 
it is essential to have some entry there which will suggest 
that the jurors have been selected in the manner required 
by the statute. There is nothing to show in the record 
before us that the defendant had anything to do with the 
selection of the jurors there named. It is wholly silent 
with regard to how they were selected. The first entry 
with regard to them is, "Summons to jurors May S," with 
their names following. This is entirely insufficient. If 
it does not warrant the inference that the jury were 
selected by the justice himself, and in the absence of the 
defendants, which their counsel assert to have been the 
fact, it at least furnishes no ground to presume that they 
were chosen in accordance with the statute. 

Again, the jurors are to be "good and lawful men, 
citizens of the township, city, or borough, and having the 
qualifications of electors therein." Neither in the reoord 
of the proceedings upon the docket, nor in the venire 
itself, is there anything to show that the juTors were 
citizens of the borough where the case was tried, or that 
they had the qualifications of electors therein. This is 
vital to a conviction (Com. v. Morey, 10 Phila., 460). 

For these reasons, therefore, the proceedings of the 
justice must be reversed, and it is so ordered. 
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C. Pi, Lockft. Ca, No. 161, June T., 1881. SI Jttiiiary, 1885. 

6 June, 1887t 

Swallow ▼. Ives. 

Judgment of revival against terre tenant by de&ult will be open 
upon showing a prima facie case only. 

Upon a writ of scire fiftcias, costs cannot be taxed against the plain^ 
tiff unless all the defendants succeed in their defense. 

Rale to open judgment. 

This was a scire facias to revive a judgment against 
Irwin Ives, defendant, and Albert Ives, terre tenant. 
Judgment had been obtained by default against Albert 
Ives, the terre tenant ; he having failed to respond from 
want of notice or proper notice. He was not named as 
terre tenant in the body of the sci. fa., though the sheriff 
made return of service upon him as terre tenant. 

He therefore took the above rule. 

8. B. Price^ for plaintiff. 

W. H, Gearhart, for defendant. 

Archbald, J.— It is familiar practice, where judgment 
has been taken by default, to allow it to be opened if the 
partv excuses the default, and shows a prima facie defense 
on the merits. 

We think the terre tenant in this case has complied 
with these requirements. The scire facias did not name 
him as terre tenant in the body of it, and according 
to the evidence, the deputy-sheriff in handing him a 
copy of the writ said it was for his father. There was 
nothing in this to warn him of any intention to charge 
him as terre tenant. 

What has occurred subsequently also seems sufficiently 
explained* Mr. Gearhart appeared conditionally prior to 
the return of the writ. In agreeing with Mr. Price about 
the amount of the judgment to be entered, nothing was 
said about the terre tenant, Albert Ives, and he simply 
acted, as he supposed, for the defendant, Irwin Ives. 
And it was only just prior to taking the present rule 
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that Mr. Oearhart discovered that the judgment had also 
been taken against Albert Ives, based upon the return of 
service upon him as terre tenant. 

The result of considering this evidence is not to contra- 
dict the sheriflf's return. All that is intended by the con- 
clusiveness of such a return is the conclusiveness of its 
legal effect We do not interfere with this by allowing 
the party served to show why he did not respond to the 
service, and put in the defense which he alleges he has 
all along had. 

In regard to the merits, neither the applicant nor his 
counsel seem inclined to go into the particulars of the 
transactions, by which it is claimed that he is not a terre 
tenant of his father, and if we had been asked to suppress 
the depositions on that account, we should have been 
obliged to do so. But no objection of this kind being 
raised, we must consider it as waived, and dispose of the 
rule on the testimony as presented. 

On cross-examination Albert Ives swears: "I own no 
property now that my father formerly owned. I own a 
property that my father had bargained for, but never 
paid for. He had it on contract" Again, on direct 
examination he says: "I bought the property I own 
from Mr. I. A. Finch;" and on further cross-examination : 
"Mr. Finch got this property from Mr. John Evans. 
Evans was the man who sold it to my father on contract." 

'* Question, — Mr. Evans's title was assigned or conveyed 
to Mr. Finch by Mr. Evans to secure Mr. Finch for an 
indebtedness to him owing by Irwin Ives, the defendant 
in this case, was it not? * * * Anewtr. — I do not 
know anything about it" 

This seems a sufficiently distinct denial of terre ten- 
ancy for the purpose of this application. The same 
stringency of proof is not required to open a default, as to 
open a judgment entered on a confession. Only a prima 
fade case need be shown. 

The applicant is also somewhat relieved by the fact 
that, being summoned as a terre tenant, upon a denial of 
such tenancy, the plaintiff on trial would have to furnish 
affirmative proof to support his case in chief (c/. Colwell 
v. Easley, 83 Pa. St, 34). The old rule, that a plea of 
never a lien is a nullity (Haskins v. Low, 5 Harris, 64), 
and that if a party holds no lands with the title of which 
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the defendant ever was connected, he may disregard the 
writ and thereby incar no responsibility, has been super- 
seded. 

Of course, if an affirmative plea of payment, lapse, or 
release were made, a different burden of proof would be 
put upon the party named as terre tenant. 

We consider the defense asserted by Mr. Ives to be of 
the former character. There is an absolute denial that 
Irwin Ives ever owned the property which Albert Ives 
now holds. And while this is qualified by the subsequent 
statement that his father held it by contract from Evans, 
it is also stated that he had simply bargained for it, and 
that Albert Ives, through Finch, has purchased the title 
of Evans. By this testimony it would appear, at the least, 
that the legal title and a claim for the balance of pur- 
chase-money is vested in Albert Ives, which this judg- 
ment, if allowed to stand (Colborn v. Trimpey, 12 Casey, 
466), would subject to a lien properly maintainable only 
against the equitable title. 

There is thus a prima fade defense made out which 
should carry the case to a jury. 

Rule absolute, and judgment opened as to Albert Ives, 
terre tenant. Issue to be made up by the scire facias 
standing as a declaration, and the terre tenant pleading 
thereto within ten days, such plea as he is advised by 
counsel is proper in the premises, to be approved by the 
court. 

Rule to stay fi. fa. against plaintiff for costs. 

Judgment was given in favor of the terre tenant in the 
above scire facias, and the defendant then issued a fi. fa. 
against the plaintiff for costs. 

Thereupon the above rule was taken. 

S. B. Price, for plaintiff. — Where there is a sci. fa. 
against a defendant and terre tenants, and judgment is 
entered in favor of some of the terre tenants, they cannot 
recover costs. Maus v. Maus, 10 Watts, 87 ; Hoskins v. 
Low, 17 P. S. R., 66. 

W. H. Oearhari, for defendant. 

Archbald, J. — Judgment by default was originally 
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taken against both the defendant and the terre tenant. 
Subsequently this judgment was opened as to the terre ten- 
ant, and he was allowed to defend upon the ground that 
the judgment sought to be revived by this scire facias was 
never a lien upon the lands held by him. Upon this 
issue a verdict was rendered in his favor, and judgment 
entered upon it against the plaintiff for costs. This rule 
is taken to stay the execution issued to collect these costs. 
The plaintiff maintains that he is not liable for them, 
having obtained judgment against one of the parties de- 
fendant; that is to say, that upon a writ of scire facias 
costs can not be taxed against the plaintiff unless all the 
defendants succed in their defense. 

If the question were a new one I doubt whether any 
court would have the hardihood to say that the case was 
not within the statutes allowing costs to a defendant 
simply because the other parties defendant had not been 
also acquitted. But it was certainly so decided in Maus 
V. Maus (10 Watts, 87), not without much logic; and it is 
our duty to accept the construction so given to these 
enactments, until a change has been effected, either by 
the legislature or a new enunciation of the law from the 
same tribunal. Though this decision has stood so long 
in our reports, no such step has been taken. While 
criticised as a narrow decision, it was still recognized as 
the law, even so lately as Steele v. Lineberger (72 Pa. St., 
240). I do not see how the present case can be dis- 
tinguished from it. Not because the issue made by the 
terre tenant was separate, for such was the very case in 
Maus V. Maus; nor because a distinction is to be made 
between the defendant in the original judgment, and a 
party who is brought in as terre tenant. They are both 
defendants to the scire facias, and it is only under that 
name and in that capacity that a terre tenant could bring 
himself within the statutes giving costs in such cases. 

The rule to stay the fi. fa. must therefore be made ab- 
solute, and as this discussion shows that the judgment 
against the plaintiff for the costs has been improperly 
entered it is ordered that it be stricken off. 
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Q. 8., Lacka. Co., No. 88, June S., 1887. 7 July, lo87. 

In re Coroner's Inquest: Lilian Smith. 

The return of the coroner's inquest should state the circumstances 
which gave rise to the suspicion of violence or other unlawful acts, 
upon which the holding of the inquest was based. The simple state- 
ment that there was strong suspicion of violence, such as to make the 
inquest necessary, is not sufficient. 

Archbald, J. — We decline to approve this inquest. 
By the Act of the 30th of March, 1866 (P. L., 391), relat- 
ing to the holding of inquests in Luzerne County, it is 
provided " that it shall not be the duty of any coroner or 
^ ustice of the peace * * * to hold an inquest on the 
body of any deceased person unless the said person shall 
have died by unlawful violence, or other unlawful acts, 
at the hands of some other person or persons ; or there be 
such a strong suspicion of such violence or other unlaw- 
ful acts as to make an inquest necessary, which violence 
and suspicion of the same shaU be certified to by the coroner 
orjvstice holding such inquest, and also by the jurors under 
their oaths, and be made a part of the return of sfwch inquest, 
and if the said coroner or justice shall hold an inquest on 
any other case, he and the jurors shall not be entitled to 
any compensation therefor." 

Before we approve of an inquest held under this act, 
we must, therefore, be satisfied that there was such occa- 
sion for it as specified therein. This must appear from 
the- return itself, which should, therefore, state the cir- 
cumstances which give rise to the suspicion of violence or 
other unlawful acts, upon which the holding of the in- 
quest was based. The simple statement that '' there was 
strong suspicion of violence such as to make an inquest 
necessary," as in the present return, is not sufBicient. 
Where the cause of death is given, as found by the jury, 
this can, of course, be appealed to, to show that the inquest 
was properly held. So, also, it may show just the con- 
trary. 

In the present case the reasons for considering the in- 
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quest necessary do not appear. The cause of death is 
stated to have been ** convulsions induced by congestion 
of the lungs." Probably there was something more than 
is shown in this return, which induced the coroner to 
hold an inquest on the body of deceased. But we can 
not presume that there was, and if we give our approval 
to this return as it stands, we apparently sanction the 
holding of an inquest in a case where death resulted from 
an entirely natural and not unusual cause. This we can 
not be asked to do. It may be that the approval by the 
court of the return of coroners' inquests is not required 
(County of Lancaster v. Mishler, 100 Pa. State, 624), but 
if our approval is asked for, we must be satisfied that the 
inquests returned are within the Act of Assembly which 
governs them in this county. 

Approval withheld. 

N. fe. — Inquests held under the Mine Safety Law (Act 
30 June, 1885, P. L. 244) have a different status from 
those under the Act of of 1866. See next case. 



Q. S., Lacka Co., No. 06, Jane S., 1887. 7 July* 1887. 

In re Coroner's Inquest: William C. Evans. 

The return of the coroner's inquest made under Act 30 June, 1886, 
P. L. 244 (mine accidents— inquests), should show the facts giving 
jurisdiction. 

Archbald, J. — We will go as far as to presume that 
this was the case of an employe in or about a mine or 
colliery, and that the inquest was nxade after notice from 
the mine inspector to the coroner so as to bring it within 
Article 14, of the Act of 1885.(P. L. 244). But this is 
going a good way, and we would advise the coroner in 
the future to set forth such matters in his returns if the 
court is to be called upon for its approval of them. 
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In re Carbondale and Providence Turnpike. 

Act 25 June, 1885, P. L., 170 (acquisition of tumpikee), is uncon- 
stitutional, since it infringes Art. III., Sec. 3, of the constitution, which 
requires the subject of the act to be clearly expressed in the title. 

Ezceptions to report 

This was a petition under Act 25 June, 1885, P. L., 170 
(acquisition and freeing of turnpikes), praying the court 
to condemn the Carbondale and Providence Turnpike 
for public use, &c. The constitutionality of the act was 
attacked at the outset because it gave no right of appeal. 
The court decided that this did not render the act un- 
constitutional (see Com. P. Rep., Vol. 3, p. 17). Other 
questions in regard to its constitutionality were reserved 
until the final hearing of the case. 

Exceptions were filed to the report assessing damages 
to be paid by the county, and the proceedings dismissed 
in the following opinion : 

John R. Jones, for petitioners. 

E. B, StwrgeSf George Sanderson, for the Turnpike Co. 

L. A. Waires, for the County Commissioners. 

Hand, P. J. — This case arises under the Act of 
Assembly 25 June, 1885, P. L., 170. When this case was 
before us for the appointment of viewers one question 
was raised in regard to its constitutionality, in that no 
appeal was provided. We then decided that the act of 
June 13, 1874, gave the right of appeal. All other 
questions in regard to the constitutionality of the act of 
1885 are reserved for final hearing. The constitutionality 
of the law is again questioned by exceptions, and we pass 
upon this question solely at the present time. In case 
our views are not sustained by the higher court we can 
then dispose of the other exceptions. Since this case was 
before us on the appointment of viewers, the constitution^ 
ality of the act of 1885 has been passed upon adversely to 
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the act by the learned Judge of the Twenty-second Dis- 
trict Upon examination of his opinion we are in accord 
with his views, and upon this point we can do no better 
than to briefly reiterate them. The act infringes Article 
III., Section 3, of the Constitution, which is that no bill 
except general appropriations shall be passed containing 
more than one subject, which shall be clearly expressed 
in its titla The title of the act in question is, " An Act 
authorizing the acquisition of turnpikes, roads, or high- 
ways, heretofore or hereafter constructed, near or through 
any borough or township in this Commonwealth, upon 
which 'tolls are charged the traveling public." 

The title of the act confines it to turnpikes, etc., near or 
through any borough or township, of course excludes 
turnpikes near or through cities. The body of the act in- 
cludes such turnpikes as are near or through cities. 
Thus the title is deceptive. The body of the act confines 
it to turnpikes wholly within single counties, of which no 
mention is made in the title. There is also grave doubt 
whether this is not an act regulating the affairs of 
counties, and is special because confined to counties hav- 
ing turnpikes wholly within their limits. These counties, 
without being made a party to the bill, are required to 
make payment of all damages assessed. (See Constitution, 
Art. III., Sec. 7, cl. 2.) 

As Judge Seeley says, all turnpikes are constructed 
" near or through boroughs or townships, except such as 
are, and so far as they are, in cities." Hence, the purpose 
of the title must have been to exclude the latter class of 
turnpikes. He further says, after citing authorities, " The 
title to this Act of 1885 is more clearly in conflict with con- 
stitutional requirements than those considered in any of 
the Pennsylvania cases. It does not clearly express the 
subject of the bill; it is misleading; it is untrue." See 2 
P.C.C.R., 632. 

Nothing is said in the title by which the counties of 
this commonwealth could understand that they were in 
any way interested or affected, and yet they may be 
called upon to pay large and extraordinary sums of 
money in addition to their ordinary expenses. Believing 
that the reasons stated condemn the Act as a violation of 
the Constitution, we are obliged to sustain the objection 
and therefore dismiss the proceedings. 
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Q. S., Lacka. Co., No. 7, April S., 1897. 6 July, 1887. 

Glenwood Boroug^h v. Carbondale City. 

An order directing the overseers of another district to receive and 
relieve a pauper, "until he can be removed to the place of his last 
legal settlement/' is without authority and void. An order of relief 
should be directed to the district where chargeable, and the place of 
last settlement then determined by proper proceedings. 

Appeal from order of removal. 

The pauper in this case became chargeable (by removal 
from Wayne County without appeal) in Carbondale City, 
and seems to have originally gained a settlement in that 
part which is now Glenwood Borough. An order of re- 
moval was made out, directed to the poor district of Glen- 
wood Borough, requiring the overseers of Glenwood to 
receive and relieve the pauper " until he can be removed 
to the place of his last legal settlement." 

From this order the above appeal was taken. 

James J, O^NeU, P. C. Qritman, for plaintiff. — The 
pauper was properly chargeable to Carbondale City, the 
settlement of her parents when she arrived at the age of 
twenty-one. Burrell Township v. Pittsburg Guardians, 
12 P. F. S., 474; Overseers of Montoursville v Overseers 
of Fairfield, 2 Amerman, 99. This appeal should be dis- 
missed with costs. Moreland Township v. Davidson 
Township, 21 P. F. S,, 371. 

Archbald, J. — The removal of the pauper in 1874 by 
the order of two justices from Preston, in Wayne County, 
to the City of Carbondale, is established by the evidence. 
The pauper was accepted by the poor directors, and no 
appeal taKen. This is conclusive evidence that her settle- 
ment at that time was in that city. There is nothing in 
the depositions to show the acquisition of a settlement 
subsequently in any other place. The order made by 
Aldermen Kinback and Thompson, July 14, 1883, is not 
an order of removal. It does not find the last l^al settle- 
ment of the pauper to be in Glenwood, and direct her 
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removal there from Carbondale Township. It is, if any- 
thing, an order of relief directed to the overseers of Glen- 
wood, on complaint of the overseers of Carbondale, where 
the pauper had become chargeable, requiring the former 
to receive and relieve her " until she can be removed to 
the place of her last legal settlement." The aldermen 
had no authority to make any such order. We may 
guess that the form of the order arose out of the fact that 
Glenwood Borough was created out of a part of Carbon- 
dale Township, and that the pauper may have formerly 
resided in that part of the township. But this does not 
aflfect the question. The aldermen could alone require of 
the overseers of Carbondale Township, where she became 
chargeable, to relieve her, and then upon proper pro- 
ceedings having determined the place of her last legal 
settlement, and finding it to be in Glenwood, could have 
ordered her removal there. But as the order stands it 
amounts to nothing. The fact that the pauper was 
actually removed to Glenwood under this order does not 
give it any other or different character than that to be 
derived from its face. 

The order of the justices, directing the removal of the 
pauper, Jennette Dennis or Ozier, and her illegitimate 
child, John Roan, from the Borough of Glenwood to the 
City of Carbondale, is therefore affirmed at the cost of the 
said city. 
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C. P. , Lacka. Co., No. 3, Oct. T., 1887. Equity. 21 July, 1887. 

Von Storch v. City of Scranton. 

Every presumption is to be made in favor of the regularity of the 
acts of of public officers, and the mere statements of assessors made 
after their work has been completed, that they copied their assess- 
ments, instead of making them on personal knowledge, will not be 
allowed to invalidate what they have done. These statements are 
not the equivalent of testimony as to how they performed their 
duties. 

The optional clause (Sec. 57) of Act 23 May, 1874, P. L., 230, 
(municipal corporations) does not render the act unconstitutional as 
special legislation, for the reason that the act iis operative without it, 
and the clause simply gives opportunity for cities previously specially 
chartered to come under the uniform law by accepting it. The Act 
of 18 March, 1875, P. L., 15, was, on the contrary, inoperative, except 
as provided in its optional clause, thus giving rise to local results, 
whereas the optional clause of Act 1874 tends to reduce local results 
and produce uniformity. 

Motion for preliminary injunction. 

This was a bill in equity brought by Von Storch and 
others against the City of Scranton and its oflBcers, asking 
for an injunction to prevent the collection of taxes for the 
year 1886, upon the ground that the assessors did not 
personally make the assessment, but simply copied them 
from previous assessments made by other persons, and 
particularly upon the ground that Act 23 May, 1874, 
under which tne taxes were levied, was unconstitutional 
upon account of the optional clause contained in the 67th 
section. 

H. M. Hannah, S, B, Pricey for plaintiff. 

/. H, Bums, City Solicitor, for defendant. 

Archbald, J. — The complainants, who are alleged to 
be owners of real-estate in the City of Scranton, seek to 
restrain the collection of the taxes levied thereon by the 
said city for the year 1886. It is claimed that these taxes 
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are illegal for three reasons : 1. Because the assessments 
were made by persons who were elected to make the 
registry-lists in the several wards of said city, instead of 
by assessors duly elected or appointed ; 2. Because said 
assessments were not made upon an examination and 
view of the properties assessed, but were merely copied 
from the prior work of other assessors, who had been 
appointed by the court under the Act of 1875, which was 
declared unconstitutional by the supreme court; and 3. 
Because the proceedings to levy and collect these taxes 
were taken according to the Act of May 23, 1874, com- 
monly known as the Municipal Corporation Act, which 
the complainants declare to be unconstitutional and void. 

I will consider these points in their order. 1. Upon 
the argument of the present motion the complainants 
offered in evidence the election records of the municipal 
election held in the City of Scranton in February, 1886. 
These records show that assessors were duly voted for and 
elected in the several wards of said city at that time. It 
is true that in some of the wards where there were two 
election districts, distinct persons seem to have been voted 
for in each district, but that would not, as matter of law, 
elect an assessor in each district. The person having the 
highest number of votes out of all who were voted for, for 
that oflBce in each ward, would be the duly-elected 
assessor. Presumably the assessors so elected are the ones 
who have made the assessments in question, and in the 
only two wards with regard to which the affidavits are 
made to speak — the 2d and 17th — this is shown to be the 
actual fact. As the case is now presented, there is there- 
fore nothing to sustain the first point. 

2. Nor is there sufficient evidence to show that the 
assessments were not duly made. Every presumption is 
necessarily to be taken in favor of the regularity of the 
acts of these public officers. The mere statements of the 
assessors after their work has been completed can not be 
allowed to invalidate what they have done. This is not 
the equivalent of the testimony of the assessors them- 
selves, as to how they performed their duties. Nor can I 
accept as evidence the comparison made by Mr. Oakford, 
of the assessments of Thomas and Partridge, the assessors 
appointed by the court in the 2d and 17th wards, with 
the subsequent assessments of Owens and Chase in the 
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same wards. I must have the assessment-books them- 
selves, rather than an opinion out of them based upon 
their contents. 

3. The suggestion that the Municipal Corporation Act 
of 1874 is unconstitutional presents a very serious and. 
important question, which it hardly seems proper to dis- 
pose of upon an application for a preliminary injunction. 
An act of the legislature which has stood so long upon 
our statute-books, and under which so many and so large 
public and private interests have been established, should 
not be called in question in any particular except upon 
the maturest deliberation and the clearest proof that it 
offends against the provisions of the fundamental law. 

It is not suggested in the bill in what respects the act 
alluded to is unconstitutional, nor how it would affect the 
validity of the taxes, the collection of which the complain- 
ants seek to enjoin, to have it declared so. The City of 
Scranton had the power to levy these taxes, whether act- 
ing under its original charter or under the Act of 1874. 
And in exact accordance with what is asserted to be 
necessary in the 6th paragraph of the bill, we have seen 
that assessors were duly elected in the several wards of 
said city at the municipal election in February, 1886. 
As this presents all the machinery for the levy and collec- 
tion of a valid tax, whatever be the facts of the Act of 
1874, 1 might well decline to pass upon its constitution- 
ality at this time. 

But as I have no doubts upon that question, it seems 
best after all to so declare myself, rather than to leave the 
act under the imputation put upon it. 

It is contended that the act is unconstitutional so far as 
it relates to cities of the third class, because by the fifty- 
seventh section it allows such cities the option of becom- 
ing subject or not to its provisions. This, it is claimed, 
offends against that provision of the constitution which 
prohibits local legislation, regulating the affairs of cities, 
and the decision in the Scranton School District's Appeal 
(113 Pa. St., 176) is relied upon. There is a clear distinc- 
tion to my mind between that case and this, which will 
readily appear by consideration of the general scope and 
character of the Act of 1874, as well as by comparison of 
the Act of 1875, there declared unconstitutional, with the 
former act. 
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The Act of 23 May, 1874 (P. L., 230), is an attempt to 
bring the cities of the state under a more or less uniform 
system of government. By it all cities then in existence 
or thereafter to be created are, " for the exercise of certain 
corporate powers, and having respect to the number, 
character, powers, and duties of certain officers thereof," 
divided, upon the b&sis of population, into three classes. 
Prior to the passage of this act there was no general legis- 
lation relating to such municipal corporations. Each 
city of the state had been incorporated by special statute, 
and to such original charter there had been added from 
time to time such rights and privileges as seemed neces- 
sary by the peculiar situation of each. By such special 
legislation each city secured a system of government of 
its own. The provisions of the new constitution put a stop 
to this and required that all future legislation should pro- 
ceed upon some general and uniform system. To meet, 
however, a diversity of needs growing out of the entirelv 
different conditions of some of the existing cities, a classi- 
fication of such cities was adopted. But it will be readily 
seen that except for the purposes of new legislation, it 
was not necessary to bring the cities then existing into 
this classification. It was entirely competent for the 
legislature to provide only for cities thereafter to be 
created, leaving those already in existence to the acts 
under which they were incorporated. It will not be 
doubted that such an act, providing for the future incor- 
poration and government of cities, would be constitutional. 
The legislature would not be compelled to require a sur- 
render by existing cities of their charter rignts in order 
to make it so. The preservation to such cities of their 
peculiar privileges, not in conflict with the Act of 1874, 
has since been constantly sustained (Williarasport v. 
Brown, 84 Pa. St., 438; Harrisburg v. Sheck, 104 Pa. St., 
53). Nor has it ever been suggested that this offends 
against the constitutional provision in question. The 
legislature may provide a general system for the state 
without an implied repeal of special acts which local 
circumstances have made necessary (Seifrid v. Com., 101 
Pa. St., 200). So far, therefore, as this is acomplished by 
the Act of 1874, it is not open to the imputation that it is 
local and special. But a system which did not provide 
opportunity for general adoption would be incomplete. 
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It is in accordance with this that the 57tb section appears 
in the act in question. This section is of no other or 
further effect than to provide how any city of the third 
class or of a less population, already incorporated, may 
become subject to the act. The power of exercising this 
option, which must be lodged somewhere, is vested in the 
mayor and councils of such city. The existence of it does 
not restrain the operation of the act. There is not thereby 
the permanent exclusion of any locality in the state from 
its provisions. The act, aside from this section, is general 
and uniform in its effect, excepting over those cities 
which by the possession already of special legislative 
privileges, are not made subject to it. The tendency of 
the section, upon which it is sought to avoid the whole 
act, as local, is towards a greater uniformity by providing 
the way for the surrender of special charters and the 
acceptance of the general charter provided by the act. It 
would be most peculiar if upon this the act could be con- 
demned as local within the prohibition of the constitu- 
tion. Granting that the legislature can pass an act 
f general in its terms, but leaving untouched special privi- 
eges already possessed by localities which would otherwise 
be subject to it, it certainly does not destroy the validity 
of the act to extend to such localities the option of sur- 
rendering such privileges and bringing themselves within 
the general terms of the act. 

Let us now turn our attention to the decision in the 
Scranton School District's Appeal above referred to. The 
act there declared unconstitutional (P. L., 1875, p. 15) is 
a supplement to the Act of 1874. The proviso to the 5th 
section is as follows: '* That no city of the third class, nor 
any city of less population than ten thousand inhabitants 
heretofore incorporated, shall become subject to the fore- 
going provisions of this act, until the same are accepted 
by an ordinance duly passed by a majority of the 
members elected to each branch thereof voting in favor 
of the same, and approved by the mayor " As said by 
Mr. Justice Green (113 Pa. St., p. 189), this "excludes from 
the operation of the act all cities of the third class * * 
which do not accept by an ordinance duly passed the 
provisions of the act. According to this all cities that do 
accept will be subject to the methods of assessment and 
collection prescribed by the first five sections, and all that 
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do not will not be so subject, and as to tbem different 
methods will prevail." An attentive reading of the 
opinion will show that it is because of the local results 90 
produced that the law is declared unconstitutional, and 
not because of the mere existence of the option. ''The 
circumstance that the power to determine (he question is 
delegated to another body," says the court, '^ does not at 
all affect the question. The practical result is the 9ftntie. 
The Lanio of 1875 will be limUed to the one or more eUiea 
which do accept J and thai rruikes it locai" It is this 
negative and restrictive feature of the proviso whiah is 
its bane. By it the act does not become operative at all, 
except as adopted by the councils of the cities named. 
The provisions of the 57th section of the Act of 1874 are 
not similar, as we have seen, and can not be drawn within 
the effect of the decision relied upon. 

The preliminary injunction which is now moved for 
must therefore be refused. 
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The third and fourth provisos of Act 23 May, 1874, P. L., 230, Sec. 
41, do not render the act unconstitutional as producing local results, 
for the reason that it is merely an option to those school-districts 
operating under previous special legislation to retain such special 
legislation or come in under the general law. A law does not have 
to strike down all previous special legislation in order to be itself 
general. The option is not with respect to new legislation, but with 
respect to previous legislation. 

Motion for preliminary injunction. 

This was an application by the same parties as in the 
preceding case for an injunction against the schooUdis- 
trict to restrain the- collection of taxes. The bill filed 
as substantially the same, mutatis mutandis, was in the 
case against the city. 

H. M, Hannah, S. B, Price, for plaintiflF. 

F, W, Ounster, for defendant. 
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Archbald, J. — For the reasons given in the case of the 
same plaintiff against the City of Scranton a preliminary 
injunction must also be refused in this. It is proper 
however to add to what is there said a few words touch- 
ing the third and fourth provisos of the 41st section of 
the Act of 1874. 

It is not to be disguised that these provisos come close 
to invalidating the act so far as school-districts in* cities 
of the third class are concerned. Still, I do not think 
they cross the line, and that it is possible notwithstanding 
them to reconcile the act with the fundamental law 
against local legislation. There is no permanent exclu- 
sion by these provisos of any school-district from the 
operation of the act. The third proviso simply allows 
that "in any city of the third class constituting one 
school-district," such district shall at its option be 
governed by the laws theretofore applicable to the same. 
It at the same time enacts that if the desire to retain the 
laws governing it independent of the statute be not 
expressed by such district, the act shall prevail. The 
fourth proviso leaves open the way for the subsequent 
acceptance in whole or in part of the provisions of the 
act. The vice of this, if any, is in its results. It enables 
some school-districts in cities of the third class to adopt 
the act and some not. This at first blush seems to bring 
the case within the decision in the Scranton School-Dis- 
trict's Appeal (113 Pa. St., 176). If the option was with 
respect to new legislation it would certainly do so, and 
the act could not be upheld. But just there is the saving 
distinction. The option is simply to certain districts of 
retaining the special legislation which they already 
possess. It was not necessary, in order to make the Act 
of 1874 constitutional, that all existing local legislation 
should be stricken down. It was in fact entirely proper 
to allow and provide for the continuance of such legisla- 
tion to meet the needs of the respective localities where 
any such was in force. The provisos in question do no 
more than this, and in so doing do not cause the act to 
offend against the provisions of the new constitution. It 
is future local legislation at which that instrument is 
aimed, not that which has been established in the past. 
Even local legislation inconsistent with its requirements 
is not thereby necessarily abrogated (Lehigh Iron Co. v. 
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Macungie Township, 81 Pa. St., 482). The time and occa- 
sion for the repeal of such local laws is with the legisla- 
ture. That they are excepted out of the effect of a 
general statute will not, as it seems to me, invalidate the 
latter (Keim v. Devitt, 3 Pa. C. C, 250, c/. Malloy v. Rein- 
hard, 19 W. N. C, 43). Nor will this result be brought 
about by the allowance to the localities so excepted of an 
option to retain or surrender such local laws. 

Entertaining these views, I must refuse the preliminary 
injunction sought by the complainants. 



G. p., LackA. Co., No. 817, June T., 18B6. It October, 18M. 

KilcuUen v. Sheridan. 

In trespass before an alderman for injury to personal property, the 
plaintiff does not have to make affidavit of cause of action, or show 
that the defendant is not a freeholder, previous to the issuing of the 
capias. 

Certiorari. 

This was an action of trespass before an alderman for 
injury done to personal property. The plaintiff filed no 
affidavit as ground for the issuing of the capias, nor did he 
show that the defendant was not a freeholder. Judgment 
was entered in favor of the plaintiff. 

The defendant thereupon took out a writ of certiorari, 
and excepted to the sufficiency of the record. 

F, J. FitmmmonSf for plaintiff in error. — The action 
was not commenced with due process of law. It was 
commenced with a capias without an affidavit; the de- 
fendant was not shown to not be a freeholder. 

Archbald, J. — I know of no statute or rule of law that 
requires an affidavit prior to the issuing of a capias in an 
action of trespass before a justice. Section 24, Act 12 
July, 1842, has no application to such case. 

If the defendants or either of them were freeholders 
they should have claimed their privilege. The plaintiff 
does not need to negative such claim in advance. 

Judgment affirmed. 
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C. P., Lacka. Co., No. e08, April T., 1888. «0 June, 1887. 

Depew V. Seism. 

Where the amended narr. introduces a count for a breach of contract 
to lease a farm, the original declaration being for work and labor 
done, it introduces a new cause of action, and leave to file will not be 
granted. 

Where the original declaration is for work and labor done, the 
common counts of the amended narr. introduce a new cause of 
action, and leave to file will not be granted. 

Where the amended narr. lays damages in excess of the jurisdiction 
of the alderman (the case having been brought up on appeal), leave 
to file will not be granted. 

Where the common counts of the amended narr. aggregate more 
than the jurisdiction of the alderman (the case having been brought 
up on appeal), leave to file will not be granted, though the amount 
of damages in each count does not exceed the alderman's jurisdiction. 

Rule for leave to file amended narr. 

The plaintiff had originally sued before an alderman 
for work and labor done, and recovered judgment. The 
defendant appealed, and the plaintiff after filing his 
declaration, asked for leave to nle an amended declara- 
tion, which introduced a new count for breach of contract, 
to lease a farm, and also introduced the common counts, 
laying the damages in each at $300. 

W. A. Wilcox^ for plaintiff. 

E. B. ^urgeSy for defendant. 

Archbald, J. — The plaintiff's claim as stated in the 
alderman's transcript is for a balance due for wages for 
work and labor done. The first count in the amended 
declaration, which the plaintiff asks leave to file, is for 
damages for breach of a contract of hiring. The one is 
based upon work actually done, the other upon a contract 
for a specific time, and a refusal of the defendant to retain 
the plaintiff in such employment, resulting in damages. 
Yet the latter is often spoken of as a claim for wages, and 
in the informality of proceedings before aldermen and 
justices the popular expression may well pass for the 
technical one. It is not asserted but what the cause of 
action here intended to be covered is the same in the one 
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case as the other. Such being the case, if the amended 
declaration consisted of this one count, it would be proper 
to allow it to stand. But the second count for breach of 
a contract to lease a farm certainly introduces a new cause 
of action, and the common counts do the same. Moreover, 
as damages are laid in each count at $300, we have an 
aggregate claim far beyond the jurisdiction of the court 
where the suit, was instituted. As the declaration is 
presented, therefore, the application will have to be refused. 
Rule discharged. 



C. p., Lacka. Co., No. 458, Oct T., 1886. 90 June, 1887. 

Scranton Supply Co. ▼. Cooper. 

The same strictness of practice is not held to in opening a judgment 
by default as in case of a judgment upon confession. 

Where the defendant has failed to file an affidavit of defense in 
time, through the omission of his counsel, the judgment for want of 
an affidavit of defense will be opened upon a prima facie defense 
being disclosed. 

Rule to open judgment by default. 

The defendant failed to file an affidavit of defense in 
time, and judgment was entered against him. His failure 
was due to the fact that his attorney, who was at the time 
very busy in court, engaged in his public duties as Dis- 
trict Attorney, had neglected to notify him of the neces- 
sity of filing an affidavit of defense. Upon being notified 
of the judgment against him, he filed his affidavit, and 
asked for the above rule. 

WiUard & Warren, for plaiutiff. 

H. M. Edwards, for defendant. 

Archbald, J. — The same strictness of practice is not 
held to in opening a judgment by default as in case of a 
judgment upon confession. If the default be excused and 
a prima facie defense disclosed, it is sufficient. Both 
these requirements seem to have been met in the present 
case. 

The judgment is opened, defendant to plead issually 
within ten days. 
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Rice V. Warren. 

Stateiuents as to the future success of the business do not constitute 
fraud within Act 17 March, 1879, Sec. 1, P. L., 8 (commencement of 
actions by attachment,) so as to make the debt " fraudulently con- 
tracted." 

Where one purchases his partner's interest, and as part of the 
transaction, renews his partner's note to a third party with his own 
note, which is immediately entered up, it is not a fraudulent assign- 
ment with intent to defraud creditors within the meaning of Act 17 
March, 1869, Sec. 1., P. L., 8. 

The mere fact that the relationship of father and son exists 
between the preferred creditor and the debtor, does not imply fraud. 

Rule to dissolve attachment under Act 1869. 

George W. Warren, the defendant, had procured goods 
of the plaintiff upon credit, after making a statement of 
his aflfairs, and showing his indebtedness, &c. He said 
his business was good, and represented the prospects for 
the future to be encouraging. He had taken his co- 
partner's interest in the firm and had taken up his co- 
partner's note (to the defendant's father), and had given 
his own note therefor. This note was entered up, thereby 
cutting out the plaintiff, to whom he had given a note for 
the goods purchased of him. 

The plaintiff issued an attachment under Act 1869, 
claiming that the indebtedness was fraudulently con- 
tracted upon false representations, and that the defendant 
had assigned his interests with intent to defraud his 
creditors ; that the note to his father was without considera- 
tion and fraudulent. 

Ward & HorUy for plaintiff. 

W, W, WatsoUy for defendant. 

Hand, P. J. — The affidavit in this case alleges, (1) that 
the debt was fraudulently contracted, and (2) that defend- 
ant has fraudulently assigned and disposed of his personal 
property. Depositions are taken on both sides. An 
examination of the evidence discloses no fraud on either 
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point. The statement made by defendant to plaintiffs 
was before the note was given to the defendant's father, 
and when defendant supposed his co-partner would pay 
the note given for his portion of the capital. Defendant 
took his co-partner's interest in the firm, and took up the 
notes of his co-partner, given to defendant's father, giving 
his own note therefor, which was entered up. There was 
no fraud in this. The statements made as to the future 
success of the business may be laid to the hopeful view 
which business men are apt to take of their own business. 
The levy by the sheriff and sale of the personal property, 
and assignment for the benefit of creditors disclose no 
facts upon which we can place, or from which we can 
infer, fraud. Mere relationship of the parties concerned 
does not imply it. The rule to dissolve is made absolute. 
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Kelsey v. Church. 

A writ of assistance in equity to deliver possession of lands, may 
issue whenever such possession has been decreed to the plaintiffs, 
or where the right thereto flows as a necessary consequence from the 
decree. 

Where jurisdiction of partition has been taken in equity, based 
upon a trust established in favor of plaintiffs of an undivided interest 
in lands, and conveyances have been decreed in pursuance of parti- 
tion made, a writ of assistance may issue to deliver possession to 
plaintiffs of their purparts, notwithstanding that defendants claim to 
hold adversely upon the former legal title. 

But such writ can not issue where delivery of possession is not 
enjoined by the decree until an order has been entered and served, 
requiring such delivery. 

Application for writ of assistance. 

The title to the land in question had been previously 
settled by action of ejectment and proceedings in equity, 
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and a decree for the conveyance of a certain portion to 
the plaintiff. The defendants refused to deliver possession 
until after judgment in ejectment against them. 
Thereupon this writ was applied for. 

H. W. Pcdmer, L P. Hand, for plaintiffs. — ^This is the 
first and only process for giving possession of land under 
the adjudication of the court. Valentine v. Teller, 1 
Hopk„422; Fackle v. Worth, 2 Beasley, N. J., 395; De- 
vance v. Devance, 1 Edw. Ch., 272. An injunction is not 
necessary before a writ of assistance. Valentine v. Teller, 
1 Hopk., 422; Van Hook v. Throckmorton, 8 Paige, 33. 
The writ issues and is in force against those mediately 
and immediately bound by the judgment. Gilpelee v. 
Milwajikee R. R. Co., 11 Wis., 454. The power of the 
court to apply the remedy in the case is co-extensive with 
its jurisdiction over the subject-matter. Kershaw v. 
Thompson, 4 Johns. Ch., 609. The court, on motion for 
that purpose, will order the possession to be delivered to 
the purchaser, and not drive him to an action of eject- 
ment at law, though delivery of possession is not made 
part of the decree. Idid. If, after foreclosure and sale of 
the mortgaged premises, the mortgagor refuses to deliver 
up possession on demand to the purchaser under the 
decree, the court, on motion for that purpose, will order 
possession to be delivered to the purchaser, though the 
delivery of possession be not made a part of the decree. 
1 Barbour^s Chancery Pr., 441. 

RickeUSy for defendants. — No order for delivery of pos- 
session has been made. Such order would be illegal and 
subversive of the rights of the defendants. The defend- 
ants' right of possession has never been adjudicated. 
The property is in the possession of third parties, and the 
defendants are unable to deliver possession. 

Abchbalo, J. — It may be laid down as a general rule 
that a writ o\ assistance in equity to put the plaintiff into 
possession of lands will issue, where delivery of such pos- 
session has been directed by the decree, or where the right 
to such possession flows out of that which is established 
by the decree. The practice is by no means confined, as 
suggested by counsel for defendant, to proceedings for the 
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foreclosure of a mortgage. This is but a single and more 
recent application of the rule. It is said by Lord Hard- 
wicke (Penn v. Baltimore, 1 Ves. 8r., 444) " that the prac-* 
tice of putting a party into possession in a suit concerning 
lands within the jurisdiction of the court was first begun 
and settled in the reign of James L" But it is shown by 
others to have existed as early as the time of Henry VIII. 
The observation of Lord Hardwicke was called for in the 
case cited by the objection made to the jurisdiction that 
no writ of assistance to deliver possession under the 
decree could issue, because the lands, whose boundaries 
were in dispute, were in America. It was thus made an 
argument against the jwrisdiction of the cowrt^ that U could 
not give full effect to iis decree i/n thai case by the customary 
writ of assistance. In Dove v. Dove (Dickens, 617), there 
was a decree against the tenant in possession, the widow, 
that the estate of the testator be sold. After sale made, 
the purchaser was put into possession by writ of assistance 
against the widow, although she claimed not under the 
will, but under some right of jointure or dower of her 
own. In Huguenin v. Baseley (15 Ves., 180), where a 
conveyance of land was set aside upon the ground of 
undue influence, the grantor was allowed a writ of assist- 
ance to put her into possession of her property. The 
same practice was observed in De Vancene v. De v ancene 
(1 Edw. Ch., 272). It was said by Ch. J. Parker in Buf- 
fum's Case (13 N. H., 14): "The decree in this case may 
be regarded as establishing an equitable title in the com* 
plainant, so that without the execution of any deed by 
the defendant in pui^uance of it, the court would put the 

{Jaintifi^ in possession by writ of assistance if necessary." 
n Garretson v. Cole (1 Harris and Johns, 389), the court 
said it would be a disgrace to the administration of 
justice, if after a title to land had been established by the 
adjudication of a court, there could be no way of obtain- 
ing possession but after judgment in ejectment. In 
Schenck v. Conover (113 New Jer. Eq., 223), it was con- 
sidered by the chancellor, as the result of all the cases, to 
be the long-established and familiar practice of the court 
of chancery, wherever the conveyance of real-estate is 
decreed, to compel the defendant to surrender possession 
to the plaintiff, and not compel him to resort to an action 
at law. And in our own case of Com. v. Diffenbach (3 
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Grant Ca., 368), a writ of assistance was awarded in 
accordance with the recognized equity-practice where, 
after judgment of ouster in quo warranto proceedings, an 
injunction for delivery of possession had issued and 
obedience thereto been refused. 

In Kershaw v. Thompson (4 Johns Ch., 609), after a 
sale upon a decree for the foreclosure of a mortgage, the 
purchaser applied to the court to be put in possession by 
a writ of assistance. Chancellor Kent was at first in con- 
siderable doubt whether the practice should be extended 
to such a case, but upon a careful examination of the 
authorities he satisfied himself that it should be. As this 
is a leading case, everywhere recognized as of the highest 
authority, and was an extension of the writ to a new class 
of cases, it may be well to repeat here some of the con- 
siderations which moved him: "It does not appear con- 
sistent "with sound principle," says that eminent judge, 
" that the court which has exclusive authority to foreclose 
the equity of redemption of a mortgagor, and can call all 
the parties in interest before it, and decree a sale of the 
mortgaged premises, should not be able even to put the 
purchaser into possession against one of the very parties 
to the suit, and who is bound by the decree. When the 
court has obtained lawful jurisdiction of a case and has 
investigated and decided upon its merits, it is not sufficient 
for the ends of justice merely to declare the right without 
affording the remedy ; " and again : ** The distribution of 
power among the courts would be injudicious, and the 
administration of justice exceedingly defective and charge- 
able with much useless delay and expense, if it were 
necessarv to resort, in the first instance to a court of 
equity, and afterwards to a court of law, to obtain a per- 
fect foreclosure of a mortgage. It seems to be absurd to 
require the assistance of two distinct and separate juris- 
dictions for one and the same remedy, viz.: the foreclosure 
and posseission of the forfeited pledge. But this does not, 
upon due examination, appear to be the case, and it may 
be safely laid down as a general rule thai the power to apply 
the remedy is coextensive with the jurisdiction over the suiject- 
matter, A bill to foreclose the equity of redemption is a 
suit concerning the realty and in rem, and the power that 
can dispose of the fee must control the possession. The 
parties to the suit are bound by the decree; their interests 
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»nd rights are concluded by it; and it would be very 
unfit ajod unreasonable that the defendant, whose right 
and title has be^i passed upon and foreclosed by the 
decree, should be able to retain the possession in despite 
of the eonrt. This is not the doctrine of the cases nor the 
policy of the law." 

The practice thus established has, upon a like line of 
iseasoning, been adopted in New Jersey (Bcb^ick v. Oon- 
over, 13 New Jer. Eq., 220; Beatty v. De Forest, 27 N. J. 
£q., 483), and perhaps other states, as well as sustained 
by the oupreme Court of the United States (Terrell v. 
Allison, 21 Wal., 291). It is said by Chief Justice 
Beasle)'^ in Beatty v. De Forest, mpra: "In my opinion a 
fmrchaser under a decree, haying a sheriff's deed, has as 
much right to the assistance of the court to be put in pos- 
session, as a plaintiff in a court of law has to an execution 
after judgment. ***** This remedy is founded 
on the general principle that a court of equity will, when 
it can do so justly, carry its own decrees into full execur 
tion, without relying on the co-operation of any other tri- 
bunal." And by Mr. Justice Field in Terrell v. Allison, 
€upra: "The power to issue the writ results from the 
principle that the jurisdiction of the court to enforce its 
decree is co-extensive with its jurisdiction to determine 
the rights of the parties, and to subject to sale the prop- 
erty mortgaged. It is a rule of that court to do complete 
justice when that is practicable, not merely by declaring 
the right, but by affording a remedy for its enjoyment. 
It does not turn the party to another forum to enforce a 
right which it has itself established " All this is very 
pertinent to the case in hand, and upon consideration of 
what has thus been said and decided, I can not doubt 
hut that a writ of assistance to put the present plaintiffs 
into possession of their purpart would be eminently 
proper. It is useless to seek for analogies to this practice 
in the action of partition at law, for such action proceeds 
solely upon the theory of a common possession, and if 
the defendant is holding adversely a recovery can not be 
had therein. No such thing, therefore, appears in such 
practice that I am aware of,iiiS the execution of judgmeoit 
in an action of partition at law by delivery to the parties 
.of the possession :of ikeir isespective puxparte. Bujb, ^s I 
htid occasion to poiut out at^a prior 'Staig^ of this <case, 
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partition in equity is not necessarily subject to the same 
Jimitations as partition at law. If the court has other- 
wise jurisdiction to decree it, it may be no bar thereto 
that the defendants are holding adversely. In order, 
therefore, that the remedy may be complete^ it may be 
necessary in partition in equity to enforce delivery of 

Sossession according to the allotments made by the 
ecree. The present case presents such an occasion. It 
is . established that the defendants are trustees of the 
plaintiffs as to four-ninths of the land in dispute. It was 
.upon this that jurisdiction was taken and partition made. 
In execution of this trust and to completely vest the 
plaintiffs with their rights, the defendants have been 
compelled to convey to them the fee. Had these proceed- 
ings resulted, as they might have, in a sale of the prop- 
erty, can there be a doubt, under the authorities cited, as 
to the power oi the court to put the purchaser into pos- 
session of the premises? But, though the court could so 
dispose of the fee, either by directing conveyances of the 
purparts in the one case, or compelling a sale in the 
,other, yet it is contended by the defendants that it has no 
jurisdiction over the possession,. but must remit theplaiur 
tiff to an action of ejectment in another forum, where it 
is evident they have the vain hope of litigating over 
again the matters that have been herein, as well as here- 
tofore, decided against them. 

I am clear, whether looking at the case as one of trust, 
in which the plaintiffs hold, by the decree of this court, a 
conveyance from the defendants in execution thereof, or 
as one of partition, proceeding upon equitable grounds, 
and drawing to it the power to dispose of the fee, that the 
right exists and should be enforced, of making the decree 
e&ctual by compelling the defendants to deliver up to 
plaintiffs the possession of the lauds allotted to them. 

But the defendants are right in the position taken in 
their answer to the present application, that no order or 
decree for the delivery of the possession has been served 
upon them. The writ of assistance only issues as the 
result of disobedience to such an order {cf. Equity. Rulea, 
Rule XIV., § 82). But it is no permanent objection that 
this is not embodied in the decree (Dove v. Dove, Dickens 
617; 1 Bro. Ch., 375; 1 Cox, 101; Kershaw v. Thompson, 
4 Johns Ch., 609 ; Montgomery v. Tutt, 11 CaL, 194). The 
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proper practice in such case seems to be to enter an order 
enjoining on the defendants to make delivery, and upon 
a refusal the writ of assistance may then issue (Kershaw 
V. Thompson, supra; Montgomery v. Tutt, sitpra; Fackler 
V. Worth, 13 N. J. Eq., 395). It may seem useless to 
make such preliminary order in the present case in view 
of the declared intentions of the defendants and their 
attitude in opposition to the application for this writ. 
And it is true that some of the cases do dispense with such 
order (Montgomery v. Middlemiss, 21 Gal., 103 ; Valentine 
V. Teller, Hopk., 422). But it must be remembered that 
in original contemplation the principal order was the in- 
junction to deliver possession, acting like all process in 
equity upon the person. The writ of assistance was 
merely an adjunct to this, to compel by manual delivery 
of the sheriff what the defendants personally refused to 
concede. It may be that it is more in accordance with 
the modem ideas of things to at once put the plaintiff 
into possession of his rights as upon an habere facias poss. 
at law, rather than to await the slow obedience of the 
defendant; but I do not feel authorized to so modify the 
established practice. Moreover, it may be said that until 
the defendant has been served with such an order he can 
not know that he is in fact required to deliver up posses- 
sion, and that the mere demand of his adversary is not 
the equivalent. Non constat, that he will not obey rather 
than contemn such order if it be made, especially as it 
may also be enforced against him by attachment. 

With regard to the suggestion made by the defendants 
in their present answer, that the lands in question are in 
part in the possession of John Kutline and A. H. Win- 
ton, a reference to the map made by the commissioners 
shows that the Keithline of Keisling lot was set off as 
part of the lands allotted to the defendants. But, how- 
ever that may be, the defendants can not set up the 
claims of third parties as a shelter for themselves. 

While, therefore, I am satisfied, according to the views 
above expressed, that a writ of assistance may properly 
issue in this case if it becomes necessary, I refuse it for 
the present as prematurely applied for. But I will enter 
an order on the defendants to deliver up possession, after 
which the plaintiffs may re-apply for the writ in case 
delivery of possession be still refused. 
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Bell V. Snyder. 

When the plaintiffin error on appeal from an aldennan, finds that 
the transcript delivered by the alderman is defective, he can preserve 
his rights upon the appeal by filing the transcript in court, and mov- 
ing for its correction. If he endeavors to procuie a correct transcript 
from the alderman, it must be done before the time for filing the 
aippeal expires. The delay in making the correction is imputed to 
the plaintifi* in error, and not to the alderman. 

Rule to strike off appeal. 

The plaintiff in error, before filing his transcript in the 
court, found a mistake therein, and endeavored to get it 
corrected by the alderman, bat did not do so promptly. 
The bail on the transcript had signed his name in the 
wrong place, and in endeavoring to get that corrected, 
the delay of consulting his attorney, the alderman, and 
the bail bad caused the time for filing the appeal to pass 
by. The appeal was the^ filed imne pro twnc, as of the 
proper date, and a rule entered to show cause why the 
appeal should not be stricken off. 

T. J. Duggauy for rule. 

TT. G. Thomas^ contra. 

Abchbald, J. — When the defendant found that the 
transcript delivered to him by the justice was defective, 
he could have filed it in court, and moved for its correc- 
tion. This would have preserved his rights upon the 
appeal. Or he could do as be did, and endeavor to secure 
a correct transcript from the justice himself; only in the 
latter case it was his duty to act promptly. This he did 
not do. As appears from the affidavit of James Mackie, 
to whom he entrusted the matter, he neglected to go te 
the justice for isome time (just how long is not stated), and 
then, according to the direction of the justice, sought out 
the bail, Blosson, so as to have his signature on the tran- 
script where it appeared on the docket. It was this delay 
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which carried the defendant beyond the time for filing 
the appeal. While, therefore, the mistake of the justice 
originated the delay, it can not be said that it was the 
direct cause of it To allow this appeal to stand would 
be to relieve the defendant from his own n^lect, rather 
than that of the justice. 

The rule to strike off the appeal is therefore made 
absolute. 



C. p. DaapUn Oa Bqaitj. M Angiiat, 1887. 

Shoemaker et aL ▼. City of Harrisburg. 

Act 24 May, 1887, P. L. 204 (<XH7)orate power of cities), is not an 
amendment or extension of other acts, and not unconstitutional by 
xeason of not publishing at length the laws thereby changed. 

The act is not unconstitutional by reason of the title not expressing 
the subject contained in Sec. 1, Art. 7, Clause 11. 

Assessment by foot frontage on the itreets improved is considered a 
reasonable exercise of the taxing power and not in contravention of 
Sec. 1, Art. IX., of the constitution, requiring uniform taxes on the 
same class of subjects. Uniformity does not require assessments on 
all city property. 

Gibson, P. J. — This is the bill in equity by George J. 
Shoemaker and others, owners of real-estate abutting on 
Market Street against the City of Harrisburg and the 
Barber Sheet Asphalt Paving Company, to restrain the 
defendants from paving and curbing Market Street from 
Front Street to the Pennsylvania Railroad, and also to. 
cancel the contract let by the city to the Barber Sheet 
Asphalt Paving Company, and to cancel the assessments 
on adjoining properties for the cost of the proposed pav- 
ing and curbing, and for other and further relief. The 
plaintiffs moved for a special injunction, which was 
granted, without previous notice to the defendants, and 
was argued within five days thereafter.^ 

The bill alleges, among other things, that the city coun- 
cils, by a two-thirds vote of each branch, passed, and on 
the 10th of August, 1887, the mayor approved " An ordi- 
nance directing the paving and curbing of Market Street, 



114 COMMON PLEAS REPORTER 

Shoemaker ▼. City. 

from th6 endtem curb-line of Front Street to the Penn- 
Bylvania Railroad, and providing for the colIectioD of tbe 
expense thereof." That tbe said ordinance does not pro« 
vide for any kind of pavement or material, but said 
eounoild undertook to delegate tbeir functions in that 
particular, and to authorize the Committee on Highways 
to enter into a contract for said paving without designat- 
ing any kind of pavement, subject only to the approval 
of the councils. That the Highway Committee, before 
the mayor had approved the ordinance, advertised for 
proposals, and, subject to the approval of councils, let a 
contract for the paving with sheet asphalt and for the 
curbing, to the Barber Sheet Asphalt Paving Company, 
and thd letting was approved by both councils before the 
mayor signed the ordinance. 

These allegations of the bill raise the iSrst question as 
to whether the councils have proceeded in the premises 
contrary to the law or not. The defendants have shown 
on this point, that under the Act of May 1st, 1876, P. L., 
94, the City of Harrisburg passed an ordinance providing 
that whenever the grading, paving, or macadamizing of 
any street or avenue is to be done, a joint resolution shall 
be passed instructing the city engineer to make the neces- 
sary estimates and map, as provided in said Act of Assem- 
bly, and report the same to the Highway Committee, and 
said committee shall thereupon advertise . for proposals 
for supplying all the labor and material in conformity 
with the specifications to be prepared by the engineer ; 
the contract to be awarded to the lowest responsible 
bidder, conditional upon the passing of an ordinance by 
councils ordering the work to be done and making a levy 
of the assessments to pay for tbe same. And when the 
. contract is awarded it shall be the duty of tbe Highway 
Committee to refer the estimate and contract to the Board 
of Assessors and Viewers, who shall fix a view and report 
to the councils a schedule of the properties assessed and 
the amount each property-owner will be liable to pay for 
the improvement 

That in pursuance of this ordinance, the councils passed 
a joint resolution, signed by the mayor July 14, 1887, 
authorizing a map or plan and estimate, showing the cost 
of paving Market Street from Front Street to the line of 
the Pennsylvania Railroad with Belgian blocks, particu- 
larly stating the items and cost of each ; also the cost qf 
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paving with aspbaltum pavement; also the oost of pav- 
ing with Medina stone, and including the probable cost 
of a good quality of stone curbing. And viewers were 
appointed to report the amount each property-owner will 
be liable to pay for each of said proposed pavements. 
This joint resolution was passed on June 27th, 1887, by a 
unanimous vote in the Select Council, and on July 11th, 
1887, was passed by a unanimous vote in the Common 
Council, being a two-thirds vote of the members of each. 

The ordinance directing the paving of Market Street 
from Front Street to the Pennsylvania Railroad, and 
providing for the collection of the expense thereof, was 
passed by the Select Council July 14th, 1887, and by the 
Common Council August 7th, 1887, by a two-thirds vote 
of each branch, and was approved by the Mayor August 
10th, 1887. 

The ordinance of 1885 provides for the proposals for 
labor and material, in all cases before the passage of an 
ordinance ordering the work to be done. The Act of 
1886 requires that the property liable to assessment be 
viewed, and the cash value of the same ascertained, and 
the amount each property-owner would be liable to pay 
for such improvement, before the ordinance for such im- 
provement shall be passed. The proceedings of the coun- 
cils, therefore, appear to have been in conformity with the 
Acte of Assembly and their own ordinances, and the city 
has complied with all the conditions prescribed by the 
same. There have been no acts shown contrary to law 
which require the court to restrain the defendants as 
prayed for. 

It is charged further that the Act of Assembly of 24th 
of May, 1887, in respect of the power of the councils to 
pave a street and charge the cost of paving on the abut- 
ting owners by a two-thirds vote, without a petition, is 
unconstitutional, because it is an extension or amendment 
of the provisions of the Act of 2d June, 1874, and does 
not publish at length the clause extended or amended 
according to the provisions of Section 6 of Article III. of 
the Constitution ; '* No law shall be revived, amended, or 
the provisions thereof extended or conferred by reference 
to its title only, but so much thereof as is revived, 
amended, extended, or conferred, shall be re-enacted and 
published at length.'' But the eleventh clause of Section 
I of Article VII., of the Act of May 24fch, 1887, is neither 
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B revival, an amendment, an extension, or a conferring in 
the sense and meaning of the Constitution. It is a part 
of an Act of the General Assembly, which is itself the 
highest exercise of legislative power, and repeals acts 
inconsistent with itself or supplied by its provisions. 
The objection id therefore not applicable. 

It is also charged that the title of the Act of 24th May, 
1887, does not express the subject contained in the elev- 
enth clause of the first section of Article VII., namely the 
power to order any street to be paved at the cost of *the 
owners whose lands front upon the street, by a vote of 
two-thirds of all the members of each branch' of councils, 
without petition, according to the provisions of Section 3, 
of Article III., of the Constitution : " No bill, except general 
appropriation bills, ^hall be padsed, containing more than 
one subject, which shall be already expressed in its title.'^ 
The Act of May 24th, 1887, does not contain more than 
one subject, and it is difficult to see how it can be more 
clearly expressed in its title. The very part complained 
of is under the caption, "Article VII., Corporate Powers 
of Cities of the Fourth, Fifth, Sixth, and Seventh Classes.'' 
*^ If the title fairly gives notice of the subject of the act so 
as reasonably to lead to an inquiry into the body of the 
bill it is all that is necessary;" Allegheny County Home's 
Appealj 27 P. F. S., 77; State Line and Juniata Railroadi 
Appeal, Ibid., 431; In re Airy Street, 3 Amerman, 281. 
This objection is therefore not applicable. 

It is also charged that the assessments laid by the city 
in this instance are not uniform, but should be levied on 
all the lots abutting on public streets or highways of the 
city of Harrisburg, according to the provisions of Section 
1 of Article IX. of the Constitution : "All taxes shall be 
uniform on the same class of subjects within the territorial 
limits of the authority levying the tax and shall be levied 
and collected under general laws." ' 

The frontage mode of equal valuation per foot front is 
considered a reasonable exercise of the taxing power 
according to the benefits received, and since the Constitu- 
tion of 1874; Washington Avenue, 19 RF.g., 862; Seedy 
V. City of Pittsburg, 1 Norris, 360 ; Appeal of Orphan 
Asylum, 1 Amerman, 185. Therefore this objection is 
not applicable. But that mode applies to a case of 
original paving. In Alcorn v. The City of Philadelphia;, 
3 Cen. Rep., 136, Mr. Justice Trunkey says : " The owner 
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shall not bei charged for repaying, or an improve- 
mentof the street, after it has been duly paved or macad- 
amized." This point is raised by third and twenty-second 
paragraphs of the bill, but if is a question of fact which 
cannot be settled here, that is, whether the improvement 
is to be paid for by the abutting owners as an original 
improvement or by the city ; or possibly there is an arbi- 
trary power^ in this respect, vested in two-thirds of the 
members of the council in the terms qf the statute, a dis- 
ci*etion, the exercise of which could not be controlled by 
the courts unless in case of palpable wrong and injury. 
The defendants have shown by numerous affidavits of 
residents and business men: on the strelBt that the 
improvement is necessary, and if that is so, and the order 
is made by the councils according to. law, the question of 
the liability of the owners whose lands front upon the 
street can be determined hereafter. One case at law 
would test this question. 

And now, August 26th, 1887, the injunction is dissolved. 
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'■ ' ' . . 

Knittle v. Compton. 

.,■■'■ . . ■ , ■..'.. 

Whejre, through inadvertence of counsel in entering an appearance, 
judgmerit by default has been entered, it will be opened if a prima 
defens'e case is shown. 

The compromise of a disputed claim is suflScieiit consideration for 
a receipt in full for part payment ; so also, part payment bya stranger 
mit of his own moneys, if accepted in full satisfaction . 

'■ ■ , - r ■ , ■ . ■ 

'^ . '■ , ....... 

Rule to open judgment. ■ 

"Judgment upon a sci. fa. quare exeeutioftem non had 
heen entered by default for want of an appearance. The 
defendant's counsel had entered an appearance in one of 
two" cases, arid thought he had done so in both, but had 
omitted to db so in the second case. His omission was 
all or partly due to the fact that the continuance docket 
in the prothoriotary's office was liot writteii up at the 
time, arid the attorney left a precipe as he supposed for 
both cases, but in fact for one only. Tue defendant had 
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partly paid the origihal jmdgniBnt, and claimed that he 
hmd sheen giTen ;a neoeipt in fall tbesefor. Tbe paymBoi 
had teem made tihnmgih a ^tbird parly. 

A ii. fa. cipon the above jaftdgmemt liaving been isaned, 
ithe^bove nolle was tak^n. 

M. W. Lvvrry, for plaintiff — ^Payment of )a smaller ^xsm 
oannot be pleaded in satrefaction of a greater. Cbitt}^ 
H., 16 Ed„ 2, 445; Oiitty Cont., 1101 ; Thoma* v. Hem- 
drioks, 11 Ltiz. Leg. Beg., 191. A jisidgmefit cannot he 
released by writing not under seal. Part payment is not 
« good accord of satirfactioin. Whitehill t. Wilson, 3 P. 
ft W.,405; Kidder v. Kidder, 9 C, 268; Merchants' Bank 
V. Hmstoa, 11 W. N. C, 390; Savage v. Everman, 70 P. F. 
S., 315; Hartman v. Danner, 24 S., 36. There must be a 
oonsideratian for the discharge of the unpaid part of the 
debts. Fitch v. Sutton, 5 East, 231 ; 1 Ohit. Rep., 390. 

8, B. Price, for defendant. 

Archbald, J. — By the inadvertence of counsel an 
appearance was not entered in this case, and judgment 
by default was thereupon taken. A proper occasion is 
thus presented for opening the default, if a prima facie 
defense is shown. 

The defendant asserts that the original plaintiff accepted 
$150 in full settlement of the judgment now sought to be 
revived. Part payment of a debt will not ordinarily dis- 
chai^ge the balance, ^even though it be so agreed to by the 
creditor at the time. The reason is that there is no con- 
sideration for such agreemant. But where a considera- 
tion <ian be discovered in the transaction it is different. 
Thus the compromise of a dispiy;ed or doubtful claim 
furnishes a sufficient consideration, or where a new and 
additional security is given to the creditor. So the pay- 
iment iby a. stranger out of his own moneys, if accepted in 
full satisfaction of the debt, is binding (2 Ohitty on Con- 
tracts, 1102). This latter is the defense here set up. I 
think the defendant is entitled to have it submitted to a 
jury to pass upon. The denial by the plaintiff of the 
agreement to satisfy does not permit tliis. Where thei^ 
is a conflict in the evidenee it is necessarily for the jury. 

Rule absolute, defendant to plead isauably to iiud eoire 
facias as a declaration within ten days. 
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C. p. Lackawanna €o. No. 312, Dct/T., 1886. 9 Jnly, 1887. 

Hill, Kerser & Co. v. Stetler et al. 

The statement filed in organizing a joint-stock corporation under 
Act 1874, is not evidence of when or liow the capital stock has 
been paid in. That must be ascertained irom the books. 

Where the statement filed in the organization of the joint-stock 
company designates Uhe capital stock as "payable on the execution 
hereof," it does not imply that the stock was all paid in before record- 
ing: it simply designates when the liability begins. 

The absence of a " snbscription-list book" eo nomme does nxjt 
Tender members of a joirttHitock association individually liable. The 
original subscripticm, in connection with the fitQck->ledger, may sup- 
ply the place. 

Sait fihould be first brought against the association, and then ;pro- 
ceedii^ may be instituted, under the Act, against the individual 
partners. 

Rule to stride off compuJaory nan-Buit. 

The defendants in this suit bad organized a jointHstodk 
:companyjand filed a statement which designated the stock 
as '* payable on the execution hereof/' but the capital was 
in fact not paid in until afterwards. The plaintiffs con- 
tended that this constituted a false statement, and made 
the partners liable as general partners. Also that they 
were liable as general pailners Jsecanse they bad kept no 
separate " subscription ^ist book" but made trbe stock- 
ledger supply its place. The plaiatif& iaccordiDgly«cied 
the defendants as general partners, instead of suing the 
association and then proceeding against the separate 
partners as provided for in the act. Strong, erne of the 
defendants, was not odb of the original partners, bnt :came 
in afterwards, by purchase of part of the stock. 

GnnstxT & WdleSy for plaintiffs. 

Jemxp, Stwrges^ Logan, for defendants. 

Ha:ni), p. J. — The presentation of this caae -was iBOt 
made with that care and orderly larrangement of evidenoe 
and the law which the court haTe the right to >e:spect am 



120 COMMON PLEAS REPORTER. 

Hill, Keiser & Co. v. Stetler. 

the part of counsel, and which usually characterizes the 
learned counsel engaged in this case. In the confusion qf 
questions and evidence we are, however, enabled to state 
the following, which covers all the points raised by the 
counsel for the plaintiff, viz., that 

The defendants are each and all personally liable as 
members of a general partnership — 

First. Because the certificate which they filed under 
the Act of Junj^ 2, 1874 (the limited partnership act), was 
false because the capital stock had not been paid in when 
the certificate was recorded, and 

Second, Because they kept no subscription-list book as 
provided in the last clause of section 2 of the act. 

The facts of this case are as follows: The declaration 
in this case i& filed against Stetler, Fuller, Archbald, and 
Strong, as copartners doing business as " The Amity Coal 
Company, Limited," and contains only the common 
cotints in assumpsit. No fraud is alleged, nor proved. 
The claim is of liability for non-compliance with the Act 
of Assembly, and judgment was sought solely, on the 
trial and now, against the individuals and not against 
the association by its name. 

Strong was not an original member of the association 
at the time the certificate was filed, but becamasuob ^tib- 
iaequently by purchase of stock. The certificate, or **sfiate- 
ment," was dated June 18, 1883, acknowledged same day 
and recorded June 25, 1883. Strong purchased ten shares 
of stock, $1000, 17 November^ 1888 , was elected member 
15 December, 1883, was elected a manager November 4, 
1884. 14 March, 1884, Strong bought 15 shares and paid 
for them into the treasury of the company on 17 March 
$1269.38, and subsequently the balance. The claim of 
the plaintiff as shown by statement filed was for goods 
sold to the defendant company, limited, the first item Janu«- 
ary 3, 1884, the last item February 7, 1886. 

Strong paid on his stock $1000 at the time of his pur- 
chase, which went into the treasury of the company. 
This was before any sale by plaintiff of goods to the 
defendant, and, so far as this evidence is concerned, before 
any business was transacted. November 17, 188g, Strong 
acquired by transfer thirty shares more, which he paid 
for May 5, 1885, $4,500, so that Strong paid into the 
treasury of the company the full amount of the stock 
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held by hipi, part of it before any business was trans- 
acted, and part after this plaintiff had sold some goods. 
Stetler paid in April 27, 1885, $3870, and June Ist, $706.54. 

Every requisite mentioned in the Act of Assembly was 
strictly complied with, as will be seen by the evidence, 
saving the Question of law whether the Act requires the 
capital should have been paid in before the statement 
was recorded. 

The sole question for disposition in this case is whether, 
as sought by the plaintiff, a verdict and judgment on the 
evidence could be entered against these defendants as 
individuals. No verdict was asked against the association 
by name and no amendment was asked to strike out the 
individual names and proceed against the association, 
with leave subsequently to ask for executions against 
individual stockholders as provided by the act. ft is a 
question partly of construction of the act on the merits 
of this controversy, and partly of practice. 

In regard to the merits the whole controversy turns 
upon whether the statement filed of record was a fialse 
statement. The alleged falsity of the statement turns 
wholly upon the construction to be placed on the words in 
clause 2 of the statement relating to the capital, viz.. 
" payable \u lawful money upon the execution hereof.'^ 
It is alleged that with this clause in the statement the 
actual non-payment of the capital at the time it waa 
recorded made the statement false, and the whole pro^ 
oeeding or attempt under the Act of 1874 a nullity so far 
as that Act is concerned, and constituted the joint stock 
company ever after that a general partnership. On the 
other hand it is asserted there is no false statement, that 
the true and natural meaning of the words in law is that 
the language fixed a time when the capital was due, and 
pay mient could be enforced both as among the subscribers 
and with creditors. Before w<e proceed to a considera^ 
tion of the act itself which is involved in the range the 
argument has taken, we first coqstrue the clause in 
question. It will be. observed that: section 2 states that 
the total amount of the capital of said association is 
$25,000, " pay able in lawful money upon! the execution 
hereof.!' in section 3 each member ''subscribes for eight 
thousand (or his amount) dollars," and the evidence shows 
the statement filed is the subscription. The iact does not 
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require a pftyment atibe time of subdoribingi it reqdiret 
a '' sabscribing and contributing capital " at sdme time 
It leaveatUe matter of'* ti/Am and how'>Uie capi'^1 sfaaH 
be ^ paid" to be fixed in the statement filed^ .:It^ "makes 
proviiaions fov the i collecting • of unpaid subsjoriptiand on 
tbd basis: of the integritj^of the org:aD]zation aa;an organ-* 
izatioU' in sectioiii 2 of the act. Such being ithe case^ we 
apprehend that no other construction is tobeiput upon 
the words *^ payable on the execution hereof" than 
vbuld'be put updn .thei same words 'ip articles of a^ree^ 
ment)Orfa mortgage^ or a deed, i It was never understood' 
ioD iati agreefiient or deed that" payable ion the execu-j 
tibn her^'' signified that?4be asnbuiit was actually paid- 
by 'such execution orwaaau acquittance to the iv^iidee] or 
grantee ofneruob payment. It hak do other significance 
ttiahUhat theisum ifa Mib be^paid-'ooi that event or day^ 
said is no evidence ofialact accomplished. 'The: statute* 
requires that it shMl be stated wh^n the capital is 'Ho be 
paid/' • Nordotes the word " payable" stand iii any sense 
eqiitvalent to'^^paid." Its legal meaning ;& that the 
amount 'becomes therebv due and its. payment can be 
enforced: Wje can see no falsehoodci practioed on iany 
persoik .by; the i recording of the certificate without the 
pa^meiit of/tbe money. Ordiuarilyithe exeoutiou of ad 
instrumeni iof writing signifies the' whole act ^by whioh^ 
tbednstrumeDtibecomiesbfiforce its signature and delivery^ 
or if a^recordihg -is • essential to ate existence and vabdity^ 
abootts, beings liecotded; /fie this as it may, in this -case' 
the Adt^of' Assembly does' not contemplate that th&state^: 
ment' filed.is evidence oJE when or how much of the capital 
i^tfodk .18 aotualty paid. < 'That must b^e asceoiairied - by the- 
boolt or books kbpt by ihe^ association which arej required 
ft>r thait ipurpose. One of tbev reasons iundoubtedly why^ 
the law did not require; tbeasubecriptiodsi to be paid up 
kt^order to make ithe association valid,. was that the capital 
might not be needed'at ' once, i No : -wrong would thereby, 
be done to >creditors^ because they. could ascertain how. 
much WES paidi^ In the case at ibr payment by Strong* 
was made before othese 'plainti£bi isola an^J goods to the 
association, and I before, so far as this* case appears, any 
busilness was transdicted. : It may betassum^ without 
quesiioa^ tfajut when! all the requisites of the Act of 1874^ 
lirei coniplied with, and the statement oontaihs titutbfully> 
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these recjaidites that si joint stock coiapany with limited 
liability is formed; and that general liability is not in- 
curred except under the provisions of the statute. This 
the statute expressly provides for. These requisites are 
(1) that three or more persons shall sign and acknowledge 
duly a stateibent in writing, (2) which shall set forth the 
full names of such persons; (3) the amount of capital 
of such association sub3cribed for by each ; (4) the total 
amount of capital and when and him to be paid^ (5) the 
character of the business to be conducted atia the location 
of the same ; (6) the name of the association with the word 
*^ limited^' added thereto as part^ of the same ; (7) the con-* 
templated duration of said associatibn, whicn shall not 
exceed in any case twenty years; (8) the names of the ofS- 
cers selected in: conformity with the^pro visions of the act 
' All these requisite^ are literally and strictly fulfilled it^ 
this charter^ the statement is duly signed and acknowl^ 
edged by three persons^ their full name» are det out^ the 
amount of the capital is $25,000. Stetler subscribes for 
(8000, Fuller $8000, and ArchbaM (9000; the capital i^ 
payable on the execution thereof, the business is clearly 
stated; the name is the Amity Goal Company, Limited, its 
business is to be conducted in the Township of Ijacka*' 
wanna, in the County of Lackawanna, Pennsylvania^ itik 
duration is twenty years, and its officers are the three 
persons who form the association. 

Most of the argument in this case has been, drawn from 
the decisions which relate to special partnerships in 
which some of the partners are general and one or niore 
are simply^ special. The associations organized under the 
Act of 1874 are an entiirely distinct class of organized bodies; 
This is stated in the elementary works on partnership, and 
the decisions of our own: courts. A limited liability is 
attempted to be secured to all the members and itier 
is: secured by fair, explicit, and strict provisions, and in a 
way which, when complied with, not only protect the 
member but protect all creditors who chose to avail 
themselves of the knowledge which the law and the books 
o£:the association gives them of such associations. When 
the members are within the protection of the act then it 
should be held as a shield to them and creditors,' and 
members and creditors should be required to conform to the 
act; in seeking their remedies at law. We have seen that 
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this organization, in its inception, did comply with the 
Act of Assembly. The plaintiff, however, in commencing 
this action assumed on the mere fact of non-payment of 
their subscriptions by Stetler, Fuller, and Archbald at 
the time stipulated and before the statement was recorded, 
that the whole organization was absolutely void as a 
limited liability association both as r^ards themselves 
and Strong, who came in subsequently. The act itself 
pointed out clearly and equitably to all parties concerned 
their mode of procedure for non-payment of the capital 
stock or subscription. They could have sued the associa- 
tion, recovered their verdict and judgment, and then on 
motion and a rule in case they failed against the associa- 
tion they could have had their execution against the 
individuals for the non-payment of subscriptions or any 
part remaining unpaid. Their whole assumption in this 
part of their case rests on the false foundation that the 
mere non-payment of the subscription at the time stipu- 
lated avoided the association and made a general partner- 
ship. This false foundation giving way, their whole 
superstructure falls with it It is true that an attempt to 
form such a joint stock company, or a corporation, wnich 
contains a fatal defect would avoid all proceedings under it 
and make the stockholders and members general partners, 
it is also true that when a special or limited liability is 
set up as a defense that the statute must be strictly 
followed which creates the limited liability, but when 
virtue is once given to an organization under the stiettute, 
and its integrity is untainted by technical or formal 
defects, then the limited liability is secured and remains, 
unless it is lost by a subsequent violation contemplated 
by the law itself. This general doctrine of special 
partnership is clearly and emphatically laid down as a 
part of this act of 1874, and we shall discover by an 
examination of the case that so far as this act has come 
under construction by our higher court, the remedies 
have been pursued under the Act of 1874 in every case 
where there was a substantial compliance in the organi- 
zation. This plaintiff sues the individual partners in the 
first instance. Section 2 of the act expressly provides 
that ^' the members shall not be liable under any judg- 
ment, decree, or order which shall be obtained against 
such association or for any debt or engagement of such> 
company fwrther or otherwise than is hereinafter provided^ 
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What is further or otherwise provided : First, the collec- 
tion of the unpaid subscriptions to the extent of the 
portions respectively not paid up, and provision is made 
for the execution; and in order that the extent of the 
tinpaid subscriptions may be ascertained, the court has 
full power to compel the production of books, and a 
"subscription-list book" is required to be kept, of which 
we shall have something further to say. 

Second, The omission of the word " limited " makes each 
member participant in said omission liable personally. 

Section 3 of the Act of 1st Mav, 1876 (P. L. 89), which 
is supplementary to the original act and now part of it, 
provides that such association shall be sued in Us assodaiion 
navfie.^* 

It will, therefore, be discovered that it is a logical legal 
conclusion that for the remedy here sought, viz., the pay- 
ment of a debt by an individual member because of the 
non-payment of his subscription, the act gives a full and 
complete remedy by suit against the association and then 
by execution, first, against it, and (if not successful) then 
by execution against the individual for so much of his 
subscription as is unpaid. No action can be maintained 
against the stockholders in the first instance, one or all ; 
it not only is not provided for, but it thoroughly ousts the 
legal remedy provided; it also conflicts with the equity 
of that legal remedy, because the members may have 
paid in in unequal proportions. In the present action, 
the evidence shows a full payment of stock by Strong, a 
large payment by Stetler, and possibly up to a certain 
date none by the two others. A verdict and judgment in 
this action would be against Strong for this whole debt, 
as well as against Stetler. It is, perhaps, to be regretted 
that the plaintiff did not ask to amend and save time by 
taking judgment against the association, but that is not 
now before us. 

We state the general propositions of law which seem to 
us to govern in associations of this kind. Where there is 
a totally defective organization, never instinct with life 
under the statutes, the members may be sued in the first 
instance as a general partnership. When the association 
is once legally created, the remedies must be pursued as 
provided by the statutes; when for non-payment of sub- 
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scripUoDS, first against the aaMKoation and them agaiturt; 
th^ ipdividi^al stockholdors in default. 

Ib regard to the claim that there was no " sabBcriptioD- 
liat book " kept, if this he truQ> which the plaiutifl^ hav» 
noit shown, the aot does not make the absence of that a , 

cau%e of individual liability. The purpose ("for that 
purple") for which that book is to he keipt ie to aid the 
court to ascertain Uie truth in regad^ to the un<paid sab- 
scriptions. It was assumed on the argumenit by ooujotsel 
that lihat book meant aJU original substoription by 
sig^n^manual — the term does not so signify. From the 
evidenee: Fuller testified that they considered their 
origdj^al aubscriptions in c^duneetion with the ^tock-ledger, 
which he said "showed the transaction/' made a subscri^p- 
tion-lis(t book. From it be gave the whole data of 
subscribers, stock and payments. The books were not 
formally put in evidence, and we have its character only 
from Fuller's testijiioony. We do not say that a separatee 
book, perhaps made out by the secretary and styled tech* 
ni^ally ""a subscript ion -liat book/' would not be the best 
mode of meeting this requirement, but the plaiuitiff has not 
clearly shown that this provision waa not subfitantiaUy 
complied with. Even if the other members wer^ defi- 
cient in thia respect, Strong is in no way chargeable with 
such neglect. 

A brief review of som« of the cases in our courts will 
s<Matain the principle which we have stated above. 
Majon^y v, Bruce, 94 Pa, St. R , 249. In this case action 
was first brought against the aasociation^ verdict and 
judgment against the association, execution issued and a 
return of nulla bona. Plaintiff then proceeded againat 
the individually under the statute. This w^ a case where, 
not filing a proper scheduli^ of property turned in as 
capital) it was held there was no payment of the capital. 
The method of procedure was sustained by the Supreme 
Court. That wa9 a case where it might have been uiiged 
with 9ome show of reason that the organiisation was 
totally defective. Bnt there was a substa^ial compliance 
with the a<^t, e;(cept that payment as provided by the act 
was not made. The same course was pursued in Bennet 
V. Rrick Machine Co., Limited, 6 W. N. C, 58. Also, 
in Keystone Boot & S. Co., Limited^ v. Schoellkopf's 
Sons, 11 W. N. C, 133. 
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La the o«6e of Eliot v. Himrod et al, 108 P. S. R^ 569, 
there was hardly a semblamce of oompliajqipe with the 
ataitute of 1874. It was barely more than taking an old 
firm with ite stock ^f goods, and without a transfer treat- 
ing it as a new <irganizatio& under the act of 1874 with a 
false statement that the capital waspodd in cash — thare 
was ne subecriptioii «nd n^ payment The court say 
there was no substantial compliance with the chief 
eequisite of the act. The court held iiiat no limited asso- 
ciaiion had been form€((l. Judgment m suoh a case is of 
couiTse proper against the nsiembers in the first instance 
as general ipartners. 

• In the case of Pears v. Barnes, 1 Gent. Rep«, 569, which 
is a case where many of the essential requisites necessary 
to treaie the partnership were wanting, the plaintiffs were 
sustained in their action against the individual membem. 
The question was reserved whether the articles of asso- 
ciation were sufficient in law to constitute a limited 
partiiiership association. The case was afiirn^ on the 
opinion of the court below. We quote from that opiniom 
as important on the question of practice, if not on the 
merits of the casa The learned judge says : '* This is not 
a case where such an association has been regularly 
formed, but irregularly conducted; nor where the suib- 
scriptions have been made, but not paid according to the 
requirements of the act; nor is it similar to a case where 
a charter has been granted to certain persons to act as a 
corporation. * * * * The instrument they executed 
and rely on to limit their liabilities shows on its face a 
failure to comply with the terms on which the desired 
exemption was offered." 

In this case at bar, every requisite of the act is com- 
plied with ; the sole delinquency, which is a fact outside 
of the statement filed, and one contemplated by the Act 
of Assembly, is expressly provided for by the act of 
Assembly. So far as this plaintiff is concerned, he has 
suffered no injury which is not expressly provided for 
under the act, he shows no injury nor state of facts which 
upon inquiry would not have furnished the exact infor- 
mation, as the evidence discloses, contemplated by the 
act, and upon which he has his legal remedy as well by 
pursuing the remedy provided by the act as by a suit 
against defendants as general partners. 
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We have deemed it important to enter upon the ques- 
tion of practice in this case because this Act of Assembly 
is new in our Commonwealth, and when properly under* 
stood one of great benefit both to members and creditors 
and the public at large. The act is taken mainly from 
English statutes on the same subject, and the decisions in 
the English courts, so far as we have beJBn able to examine 
them, clearly point out the mode of practice and the 
remedies, as we have stated in the foregoing opinion and 
as are foreshadowed in the few cagesr which have arisen in 
this country. The law relating to this class of associations 
is distinctive, as already intimated, and they are classified 
as joint-stock companies, both in the English and Ameri- 
can digests and opinions. 

We are satisfied upon the evidence in this case that 
the proper remedy is first against the association :by 
name, and then on proper evidence by application to the 
court against the individuals for execution of the judg- 
ment, after failure to recover from the association. If 
this is correct, no verdict could have been taken against 
any of the individual members, and the nonsuit was 
properly entered. The rule to take ofl^ nonsuit as to 
Theodore Strong is discharged. Also, the rule as to the 
other defendants — Stetler, Archbald, and Fuller — is 
discharged. Exception is noted for plaintiffs, and bill 
sealied. . 
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C. P. Lacka, Co. No. 11, Oct. T., '87. Eq. 81 Aug., 1887. 

Lackawanna Iron & Coal Co. v. Fairlawn Coal Co. 

An order in the nature of a mandatory injunction will not be made 
on an interlocutory application. 

A preliminary injunction will not be granted except in the face of 
immediate and urgent danger of future acts, causing irreparable 
injury. 

This was a complaint of the Lackawanna Iron <fe Coal 
Co., asking for an injunction against the defendants to 
restrain them from taking coal from the complainants' 
lands, and to restrain them from causing the water from the 
defendants' mine to flow into the mine of the complainants. 
The defendants had mined across the line into the com- 
plainants' land, but upon discovering their error had 
ceased operations there, and exercised great care not to 
trespass, and were not encroaching at the time of this 
application. The water from the defendants' mine flowed 
by force of gravity through openings on the division line 
into the complainants' mines, as set forth in the bill. 
The flow of this water was sought to be restrained. 

Knapp, J. — The bill filed in this case alleges that, com- 
plainants and defendants being in possession of adjoining 
tracts of coal land, defendants in mining the coal from 
under their land have committed repeated trespasses 
upon complainants' land, have taken therefrom large 
quantities of coal, have mined the same under complain- 
ants' land in an improper manner, the pillars left being 
too small to properly support the roof, thereby endanger- 
ing the safety of the mine for the future operations of 
complainants. • 

It is also alleged that at various points defendants have 
mined up to the line of their lands, and have left no bar- 
riers of coal to restrain and confine the water arising in 
said mine, and the same is permitted to flow upon the 
land of complainants, and thereby occasions irreparable 
loss and injury to the land of complainants 
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The allegations in the bill are substantially borne out 
by affidavits, and by maps showing the workings of these 
adjoining mines. 

The affidavits filed on behalf of defendants tend to 
show that the trespasses complained of were not willfully 
made, but through inadvertence and because of imperfect 
knowledge of land lines at the time they were committed. 
They deny that defendants are continuing to trespass 
upon complainants' land, or that they threaten to do so, 
but on the contrary they allege that for the past two 
months no further trespasses have been committed or 
designed. They further allege that complainants have 
trespassed upon defendants' land, both in the coal-mines 
by the removal of coal, and upon the surface by the 
deposit of culm. That complainants, prior to the insti- 
tution of this suit, have brought an action of trespass for 
injuries complained of in the bill. That the water com- 
plained of flows principally through openings made by 
complainants themselves while committing trespasses 
upon defendants' lands, and that it flows upon complain- 
ants' lands by force of gravity alone. 

Complainants seek a preliminary injunction restraining 
defendants from further trespasses upon their lands. Are 
they entitled to it? 

That trespasses in the nature of waste committed by 
those claiming no. title, and which amount to a destruc- 
tion of the freehold, may properly be restrained by 
injunction, is established by abundant authority. High 
on Injunctions, Sec. 468, et seq. Hillard on Injunctions, 
p. 346; also, p. 395. Alter etal. v. Bowman, 2 Leg. Chron. 
Rep., 298. Munson v. Tryon, 6 Phila., 395. 

And the pendency of an action at law for past tres- 
passes is no bar to a suit in equity to enjoin a continuance 
thereof. Stewart's Appeal, 56 Penn. St., 413. 

There appears so be no question as to title in this case, 
nor any dispute or uncertainty concerning the situation of 
the boundary -line between the lands of complainants and 
those of defendants. 

The superintendent of the defendants' mine says in his 
affidavit that no mining has been done upon complain- 
ants' land, in the No. 4 vein, since February last, and 
none in the Clark vein for the past two months, and that 
he has given orders that the greatest care shall be ob- 
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served in approaching lines of adjoining owners,so that no 
future trespasses shall be committed. This is corrobo- 
rated by the inside-foreman, who claims to be using the 
greatest caution that adjoining lands are not encroached 
upon, and this he does because of instructions to that 
effect from his superior officers. 

A like exercise of care in the past might have saved 
the trouble of these proceedings, but now in the face of 
these affidavits, I cannot find that there is immediate 
and urgent danger of future acts, causing irreparable 
injury to complainants' land, which alone would warrant 
me in continuing this injunction. 

For what has been done in the past, complainants must 
seek redress in an action at law. 

To order the defendants to restrain the water com- 
plained of would require a mandatory injunction, at this 
preliminary stage, which, under the authority of Auden- 
ried v. Phil. & Reading R. R. Co., 18 P. F. Smith, 370, 1 
would hardly be justified in granting even were it clear, 
which is by no means the case, that the defendants were 
entirely in fault, and the water was causing irremediable 
damage. 

Upon final hearing it may appear necessary to protect 
the rights of the parties by suitable decree, but at this 
time the injunction will be dissolved without prejudice to 
the rights of complainants to make subsequent applica- 
tion for injunction in case the trespasses are continued. 

The rule to continue injunction is discharged, and the 
injunction, heretofore issued is dissolved. 
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C. p. Lacka. Co. No. 178, Nov. T., '86. 81 Aag., 1887. 

Gildea v. County of Lackawanna. 

Act 31 June, 1883, P. L. 99 (County Ck)mmi88ioners authorized 
to discharge prisoners from the county jail without proceedings 
under the insolvent laws), is unconstitutional, being an act regu- 
lating the affairs of counties, and also a special act by virtue of 
its second proviso. 

Where prisoners are discharged contrary to law, though by order 
of the County Commissioners, the county is not thereby liable for 
costs of prosecution. 

This was a case stated, Gildea, a justice of the peace, 
plaiiiliflF against the county for costs due him in his 
official capacity. 

He had bound over certain prisoners who were duly 
ttied by the Quarter Sessions and convicted and sentenced 
to payment of costs and imprisonment. After due 
imprisonment, they were discharged by the County Com- 
missioners under Act of 13 June, 1883, P. L. 99. Gildea, 
failing to get his costs of the prisoners, brought this suit 
against the county. 

W. H. Stanton for plaintiff. 

L, A, Watres for defendant. — The county is only liable 
for costs in offenises below the grade of felony, (1), by 
imposition of costs by the Grand Jury; (2), by imposi- 
tion of costs by the petit jury; (3), by discharge according 
to law. Com. v. Johnson, S. S. & R. 199; Berks Co. v. 
Pile, 6 Harris, 496. The cases in which the plaintiff 
demands costs were misdemeanors, and in neither case 
was the defendant discharged under Act 16 June, 1836. 
Act 13 June, 1883, provides that "nothing in said act 
shall either add to or take from the liability of the 
county for costs under existing laws," j^nd under existing 
laws the county only became liable in one of the three 
ways noted above. Act 13 June, 1883, is unconstitutional. 

Archbald, J.— If the Act of 13 June, 1883 (P.L., 99), is 
unconstitutional, it is decisive of the plaintiff's right to 
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recover. The county is only liable for costs in cases of 
misdemeanor where the party who has been sentenced to 
pay them has been discharged according to law. An act 
of the legislature which ofifends against the constitution is 
void, and a discharge thereunder is not a discharge 
according to law. The acts of the County Commissioners, 
under such void law, impose no liability upon the county. 

There has never been any doubt in my mind as to the 
unconstitutionality of this act, and from the first I have 
declined to execute it. It is unquestionably an act regu- 
lating the affairs of counties, and its second proviso 
makes it local and special. Consideration of Morrison v. 
Bachert (112 Pa. St., 322), City of Scranton v. Silkman 
(113 Ibid., 191), and Buckalew on the Constitution (pp. 
72-75) will prove the one, and of Davis v. Clark (106 Pa. St., 
377) the other. This view of the act is, also, directly sus- 
tained by the Court of Quarter Sessions of Bucks County 
(Com. V. Carey, 2 Pa. C. C, 293). 

Let judgment be entered on the case stated for the 
defendant. 
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Scranton Building Association v. Ranck et al. 

Notice of the filing of the referee^s report, under Act 22 June, 1871, 
(P. L., 1364), must be given to the defendant, as provided in the act. 

Notice given to his attorney after the death of the defendant is 
not sufficient. 

The agreement to refer, under Act 22 June, 1871 (P. L., 1364), is 
not a general one, but only submission in pursuance of the statute, 
and the statute must be strictly complied with in order to warrant 
judgment thereunder. 

Death terminates the relation of attorney and client. After the 
death of the client, the attorney has no power to accept notice, or 
file exceptions. 

Rule to strike off judgment. 

This case had been submitted to a referee, under the 
Act of Assembly, and just as the report was ready, but 
before the ten days' notice of filing had been served on 
the defendant, the defendant died and the notice was 
served on his attorney, the report filed in due time, and 
judgment entered. Thereupon this rule was taken. 

T. F, WdUy for rule. — ^Judgment against a dead man is 
void, Yaple v. Titus, 41 P. S. R, 203. The judgment was 
irregular because notice of the filing was nof served on 
the defendant as required by law. 

Archbald, J. — The act regulating the reference of civil 
actions in this county (Act 22 June, 1871, § 1, P. L., 1364) 
provides, that "in order to give all parties in interest an 
opportunity of entering exceptions to findings of fact or 
law, and to the admission or rejection of testimony for 
which bills have been sealed, no referee shall file his 
report until ten days after he has notified to the parties 
his intention so to do on a day designated, and giving 
them an opportunity of having access to such report." 
This is a very essential part of the proceedings, for it is 
upon the exceptions so filed that the court reviews the 
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report of the referee, and sets it aside, corrects, or confirms 
it. A party who has not been duly notifed by the referee 
of his intention to file his report upon a day designated, 
and had access meanwhile to such report for the purpose 
of filing exceptions, is not bound by it, nor can a valid 
judgment be entered against him thereon. The agree- 
mfent to refer is not a general submission, but only a 
submission in pursuance of the statute, and there is no 
warrant for judgment unless the statute has been strictly 
follo^^ed. 

The record in this case shows no notification to the 
defendant, Bagley, that the referee was about to file his 
report. The fact is that he died the very day the report 
was completed. It is admitted, however, that within ten 
days of the time designated by the referee for filing the 
report notice was given to Mr. Wells, who had been Mr. 
Bagley's attorney. It is claimed that this was a sufficient 
notice tp satisfy the act. I do not think it was. Death, as 
is well known, terminates a power of attorney not coupled 
with an interest, and that of an attorney-at-law is no 
exception. Immediately upon the happening of such 
event, the attorney has no further right to represent his 
late client, nor can he take any step in his name. Mr. 
Wells had no authority in the present case to file excep- 
tions in the name of Mr. Bagley to the referee's report. 
Had he assumed to do so, his act would have bound no 
one. When, therefore, after the completion of his report 
by a referee death has intervened and removed a party, 
some one must be brought in in his place, upon whom 
notice can be served, before the report can be filed, and 
the case proceed to judgment. The law has provided 
that upon the death of a defendant, his executors or 
administrators may, if the action survives, be compelled 
to become parties in his stead (Act 24 Feb., 1834, § 27 P. 
L., 77.) This supplies the appropriate course of proced- 
ure in cases likQ the present . It not only substitutes a 
party upon whom service of notice can be made, and who 
can make such further defense to the action as may be 
necessary by exception to the report of the referee or 
otherwise, but it allows the question to be raised and 
determined whether the action is in fact one which sur- 
vives the death of the party. Moreover, we thus avoid 
what the law does not willingly allow, the entry of judg- 
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ment agaiust a dead man. I do not mean to say that the 
judgment might not be valid, notwithstanding the latter 
circumstance. Nor is it necessary to consider how fiir 
the act 17 Cai., II. C, 8 (Rob. Dig., 377), might be success- 
lully appealed to where death intervened pending 
exceptions to a referee's report. It is suflScient to say 
that the conditions imposed by the statute, under 
which the present proceedings are had, must control the 
case with which we are dealing. The duty to see that 
they have been rests with the party who seeks to avail 
himself of the report. If they have not been, the judg- 
ment which is dependent thereon, must fall. 

The relief now granted must, however, be confined to 
striking ofiF the judgment. If Mr. Bagley failed to make 
such defense as he had intended, through a misunder- 
standing between his counsel and the referee, it might be 
occasion for recommit the report to enable such defense 
to be put in. But this can only be considered upon 
exception taken to the referee's report, which will not be 
in order, as we have seen, until the administrator has 
been substituted and notified of the filing of the report. 

The only remaining question is whether the judgment 
in this case should be stricken off at the instance of the 
heir. I see no good reason why this may not be done 
It is the constant practice to allow the heir to intervene 
and make defense in a suit against the administrator 
(Fritz V. Evans, 13 S. & R., 9; Brown v. Wells, 1 Watts, 41 
o. ; McMuUen v. Day, 1 Miles, 136). The heir is prima 
fadey at least, affected by the judgment in this case, and 
is therefore directlv interested to show that it is invalid. 

The rule to strike off the judgment as to H. W. Bagley 
is made absolute. 
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Pauli V. Seward. 

The return of the taxable's property, required under Act 30 
June, 1885, is to be made out within ten days after the receipt of the 
proper blanks from the assessor. If made within that time, the 
assessor has no authority to make return for him. 

This was a bill in equity to restrain the collection of 
taxes claimed to be illegally levied. The plaintiflF, within 
due time after the receipt of the assessor's blank, made 
return; but the assessor refused to receive it, having 
already returned his books to the County Commissioners, 
with an estimated assessment against the plaintiff. 

C, S. Woodruff for plaintiff. 

Archbald, J. — By the sixth section of the Act 30 June, 
1885 (P. L., 193), the County Commissioners are required to 
furnish the several assessors and the assessors to furnish 
each taxable person with blanks, according to the form pre- 
scribed by the Auditor-General, upon which blanks such 
taxable shall make return of the aggregate amount of mat- 
ters owned by him, made taxable by said act, as well as all 
other personal property taxable for state purposes. By the 
seventh section, this return is to be made by every tax- 
able person, under oath, within ten days after being 
required so to do. It is only upon the refusal or failure 
of a person to make a return as required by said act that 
it becomes the dutv of the assessor to make an estimated 
return for him (Sec. 9). And in the latter case the 
County Commissioners are to add a penalty of fifty per 
cent. It is clear that until the taxable is furnished with 
a proper blank, it can not be said that he has been re- 
quired to make a return within the meaning of these 
sections of the statute. He has ten days after this to 
make such return before he becomes in default, and it is 
not until he is in default that the assessor can make a 
return for him. These provisions of the statute must be 
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followed before the taxable is subjected to what is some- 
times termed the doom of the assessor. The penalty 
which the County Commissioners are bound to add, 
furnishes an aidditional reason for requiring a substantial 
compliance with the directions of the statute;' otherwise), 
the assessment becomes illegal (Harper's Appeal, 109 Pa. 
St., 9), and the tax uncollectible. 

These considerations rule the present case. While it is 
true that the plainfiflF's affidavit does not give the date 
when he made his return, it is distinctly stated by him, 
and not denied, that he made out a proper return within 
three days after he had received from the assessor of his 
ward a blank for that purpose. This the assessor refused 
to receive, having already returned his books to the 
County Commissioners, with an estimated assessment 
against the plaintiff of twenty thousand dollars. This, 
being in disregard of the statute, cannot be sustained. 

The rule to continue the preliminary injunction is 
made absolute, such injunction to remain * until the 
further order of the court. 
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Albright v. Van Nort. 

The failure of a taxable to make return, under Act 30 June, 1885 
(P. L., 196), does not authorize the assessor to make any return he 
pleases for him. The discretion of the assessor must be duly exer- 
cised. If it has not been, the return is not legal, and the taxable is 
not thereby subjected to the provisions of the statute. 

This was a bill asking for an injunction to prevent the 
collection of the taxes assessed against the plaintiff. The 
plaintiff had made no return, as required by Act 30 June, 
1885 (P. L., 196), and the assessor, in pursuance of his 
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duties, made return for him, including therein certain 
mortgages which he found in the records of the County 
Commissioners. These mortgages were to the plaintiff as 
trustee and he had no personal interest therein, and, 
therefore, he claimed that he should not be assessed there- 
with. 

Jessups & Hand for plaintiff. 

Archbald, J. — The plaintiff, who is a taxable of the 
Ninth Ward of the City of Scranton, failed to make a re- 
turn of his personal property as required by Section 7, 
Act June 30, 1885 (P. L., 196), and the assessor thereupon 
made one for him, estimating his property as follows: 
Household furniture, $2,500; money due on mortgages, 
$642,048; money due on judgments, $9,579; total, 
$654,127. It is undisputed that the amount returned as 
due on mortgages was obtained from the records of the 
County Commissioners, and includes two trust-mortgages, 
aggregating $620,000, in which the plaintiff had no per- 
sonal property or interest, but merely stood as trustee 
for bond-holders. At the time of the return, the bonds 
had been fully paid, and the mortgages have since been 
satisfied of record. Does this showing, to such extent, in- 
validate the assessment? 

The general rule in cases of this kind undoubtedly is, 
that where the taxable has neglected or failed to make a 
return as required by the statute, if the assessor in the due 
exercise of his judgment makes an estimate of his prop- 
erty for him, this cannot be assailed by the taxable by 
showing that he has not the amount of property so re- 
turned. This would be merely a matter of excessive 
valuation, which the county does not undertake to adjust 
(Hughes V. Kline, 30 Pa. St., 231). But the important 
part of this rule is that there must have been a due exer- 
cise by the assessor of the discretion committed to him, 
and this suggests the limits to which the rule itself may 
alone be properly carried. Thus, if the assessor invid- 
iously discriminates against a taxable, or makes a purpose- 
ly oppressive assessment, this is such an abuse of his 
discretion as avoids the assessment. (Cooley, Taxation, 
157; Merrill v. Humphrey, 24 Mich., 170; Lefferts v. 
Calumet, 21 Wis., 688; Milwaukee Iron Co. v. Hubbard, 
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29 Wis., 51). He does not in such case bring his judg- 
ment to bear upon the question submitted to him, but 
exerts it arbitrarily and capriciously, defeating the pur- 
pose of the law. Similarly it has been held that the 
assessment will be avoided, if made in disregard of the 
actual and well-known facts, as where the lands of one 
person are assessed to another, who has no connection with 
their title or occupancy. (Whiting v. Thomas, 23 N. Y., 
281; Buffalo, &c.,R.R. v. Erie Co., 48 N. Y., 98; State v. 
Willston. 20 Wis.,228; People v. Castro, 39 Cal.,65). With 
regard to this it is said in People v. Castro, supra: " It was 
distinctl}' proved on the trial that the defendant was not 
the owner of about fifteen hundred acres of the land 
assessed to him, and that this land was in the actual 
occupation of other persons holding litle under recorded 
deeds. This fact of itself established a legal fraud, which 
vitiated the entire assessment. No citizen would be safe 
from illegal and onerous exactions if assessors are to be per- 
mitted thus flagrantly to violate the laws by assessing 
large and valuable estates not to the owners in the actual 
and visible possession under recorded titles, but to others 
who claim no interest in the property, and are not in 
possession." 

The present case, in my opinion, falls within the 
decisions last cited, and the exception to the rule, which 
they sustain. The assessor here has not only not esti- 
mated the amount of the plaintiff^'s taxable property from 
the best information at his command, as directed to do by 
the statute, but he has actually disregarded his informa- 
tion, and drawn into and made part of his estimate what 
the record of the Commissioners' ofl5ce showed did not 
belong to the plaintiff, but to others. This did not con- 
stitute a due exercise of the discretion with which he was 
invested. It was either a sheer abuse of his authority, or 
if made in mistake, was such a mistake as amounts to a 
legal fraud, and to such extent avoids the return. 

If this assessment is invalid, the plaintiff has a right to 
have it so declared, and the collection of the tax restrained, 
regardless of the existence of the remedy by appeal. 
This is not simply an irregularity, nor matter of over- 
valuation, to be so corrected. It is an illegality which 
vitiates the whole proceedings (Harper's Appeal, 109 Pa. 
St., 9). The mere circumstance that it might be corrected 
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upon appeal to the County Commissioners will not legal- 
ize it. Moreover, the right of appeal is not absolute. 
The plaintiff must excuse his fault to the satisfaction of 
the Commissioners. Suppose he should not be able to do 
this; must he still be subject to the return as made? 
The fact is, that the failure of the taxable to make a 
return does not authorize the assessor to make any return 
he pleases for him. The discretion of the assessor must 
be duly exercised. If it be shown that it has notheen, 
the return is not legal, and the taxable is not thereby 
subjected to the provisions of the statute. He stands 
without it, and until brought within its pale, by a proper 
return, is not bound to pursue the remedies which it pro- 
vides (Harper's Appeal, supra). 

In reaching these conclusions I am not unaware of the 
decisions in Osborn v. Danvers (6 Pick., 98) and Lincoln 
V. Worcester (8 Cush., 65), but I cannot accept them as 
ruling this case. The statute under which the former 
was decided provided, that "whenever any person shall 
be aggrieved by being over-rated in the assessment of any 
tax, he may apply to the assessors to make a reasonable 
abatement, and if they refused to do so, complaint was to 
be made in the nature of an appeal to the court. The 
tax in that case was resisted on the ground that the 
property for which the plaintiff was assessed was not liable 
to the tax. The court held that this was mere matter of 
over-valuation, and that the remedy provided by the 
statute must be pursued. The provisions of this statute, 
it is to be noted, are considerably different from those of 
that which we are considering, and the decision can not, 
therefore, be safely taken as a guide. So far, also, as it 
denies the right to show in avoidance of a tax that the 
property assessed is not liable it runs counter to the de- 
cisions of our own courts (Strong v. O'Donnell, 31 Leg. 
Int., 369, 32 Ibid., 283). In either case I must decline to 
follow it as an authority ruling the case in hand. The 
decision in Lincoln v. Worcester is based upon that in 
Osborn v. Danvers, and does not add particularly to it. 

In conclusion it may be remarked that the Act of 1885 
has, not without difficulty, been sustained by the 
Supreme Court (Fox's Appeal, 112 Pa. St., 337). It is not, * 
therefore, to be oppressively administered or construed. 
A construction which fairly regards the rights of the 
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individual tax-payer, and does not unduly interfere with 
the collection of the revenues of the state thereby pro- 
vided for, has at once the sanction of common judgment, 
justice, and equity. 

I think'the plaintiff has presented a case which calls 
for the restraining power of the courts, and the rule to 
continue the preliminary injunction is, therefore, made 
absolute. 



Sept. IS, 1887. 

Com. Ex Rel. Arthur Lake v. W. J. Lewis, Sheriff. 

A prisoner committed to the county jail for the non-payment of 
costs, and having remained there for the space of thirty days, is 
entitled to discharge, under the 48th Sec. Act 16 June, 1836, without 
reference to any other provisions of the Act, or without proceedings 
under Act of May 6th, 1887. 

The 47th and 48th Sees, of Act 16 June, 1836, have been drawn 
from entirely different sources, and exist independently of each 
other for execution. 

The 12th Sec. of Act 1791 was expressly repealed by the 20th Sec. 
of Act 26 March, 1814, though the revisers of the Criminal Code (P. 
L., 1860, p. 457) seem to have thought differently. The case of Com. 
V. Van Gorder, 1 Law Times, N. S., 113, was based upon the same mis- 
taken conception. 

Historical development of this provision Of the insolvent law. 

The facts are stated in the opinion of the court. 

S. M. & H. C. Reynolds for relator. 

H. M. Edwards^ Distrid' Attorney, contra. 

Archbald, J. — On July 9th last, the relator was sen- 
tenced to pay the costs in a case in the Quarter Sessions 
in which he was defendant, and, having failed to pay or 
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secure the same to the sheriff, was committed to the 
county jail. After having remained in jail for thirty 
days, he applied to the sheriff to be discharged, according 
to the provisions of the 48th Sec, Act 16 June, 1836. 
This was refused, and thereupon the present writ of 
habeas corpus was obtained. 

It was contended by the district attorney in restricting 
this application, that a person who is committed for non- 
payment of costs is not entitled to a discharge after 
confinement in jail for thirty days, without more, but that 
to obtain the benefit of the 48th section of the insolvent 
law, proceedings must be instituted under the 47th section, 
and that if this be not done an order must be obtained 
under the Act of May 6th, 1887, dispensing with such 
proceedings. Notwithstanding that this construction of 
the law is in a measure sustained by a prior decision of 
this court (Com. v. Van Gorder, 1 Law Times, N. S., 113), I 
am not able to give my assent to it. 

The 48th section of the act referred to requires nothing 
outside itself to make it effective. It provides that 
"every person who shall be confined in any jail of this 
Commonwealth in execution or otherwise for any debt, 
sum of money, fine, or forfeiture, not exceeding in 
amount the sum of fifteen dollars, exclusive of costs, and 
who shall have remained so confined for the space of 
thirty days, shall be discharged from such confinement, 
and shall not be liable to imprisonment again for the 
same cause." There is no condition or qualification in 
this. It does not say that the prisoner, after a confine- 
ment for thirty days, shall be entitled to a discharge, to 
be obtained under some other provision of the law. 
The words are explicit, that having remained in confine- 
ment for thirty days, and the amount for which he is 
confined not exceeding fifteen dollars, exclusive of costs, 
he shall be discharged. 

It would be interesting, if not profitable, to trace from 
its first starting-point the development of this provision 
of the insolvent law. Those who are curious upon the 
subject I would refer to the following Acts: 14 February, 
1730, section 13 (1 Sm. L., 185); 27 March, 1789, section 4 
(2 Sm. L., 483); 23 September, 1791, section 12 (3 Sm. L., 
43); 26 March, 1814, section 18 (6 Sm. L., 201). It is only 
important, however, to note with regard to these that the 
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4th section, Act 27 March, 1789, and the 18th section, Act 
26 March, 1814, are almost identical with the 48th section 
of the act now under consideration, and that in both of 
these former laws the discharge was to be made by the 
sheriff, jailer, or keeper upon the mere application of the 
prisoner. This direction in the Act of 1814 follows, more- 
over, a section (17th) which has evidently furnished the 
basis for the 47th section of the present law. As 
originally intended, therefore, this provision of the law 
was not made to depend upon any other, but was self- 
executing. The prisoner, after a confinement of thirty 
days, was, upon application, to be discharged by the 
sheriff, jailer, or keeper in whose custody he might be. 
While the intent of this part of the law, and its indepen- 
dence of all others, is particularly shown by the latter 
provision ; at the same time a like result must have been 
reached by any fair construction of the law without it. 
Its omission, therefore, by the revisers from the 48th sec- 
tion of the act of 1836 is not to be regarded as having any 
special significance. It may well have been regarded as 
surplusage, and, as such, dispensed with in formulating 
the new law. With the mandate retained in the statute, 
that after a confinement in jail for thirty days the 
prisoner shall he discharged, the penalties for false im- 
prisonment which might attach to any one who should 
longer detain him there after having applied for his dis- 
charge, would seen to sufficiently secure the execution of 
this provision without any other or further direction. 

The decided cases sustain this construction of the law. 
Thus in Com. v. Long (5 Bin., 489) the prisoners who 
had been committed for non-payment of a fine and costs, 
and had remained in jail for thirty days, were discharged 
by the Supreme Court upon habeas corpus. This decision 
was made under section 4, Act 27 March^ 1789. A con- 
struction was thus given to this provision of the law 
which natually adhered to it when it was incorporated 
into the subsequent Act of 1814. So in Ex-parte Fox (if I 
correctly apprehend the report of the case in Brightly on 
Costs, to which alone I have access), the prisoner who was 
committed for costs, was released by the same court under 
the 18th section of the Act of 1814, which is the equiva- 
lent of the 48th section of the Act of 1836, after an 
ineffectual attempt to obtain a discharge under the 17th 
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section, which is the equivalent of the 47th section. In 
line with these is the case of Cuyler v. Rust (12 Johns, 
372), decided under a very similar statute in New York. 
A prisoner, who had been arrested on a ca, sa. for costs 
and committed, departed the jail with the consent of the 
deputy-sheriff at the end of thirty days. It was held tiiat 
this was no breach of the bond given by him for the jail 
liberties, because he was entitled to his discharge at that 
time. In Schuylkill v. Reifsnyder (46 Pa. St., 451), it is 
said by Agnew, J., in commenting upon the case of Cum. v. 
Long, supra: "It has always been held that a commit- 
ment for costs alone is also discharged by thirty days 
imprisonment on the principle omne majas conti/iet in se 
minus;" and it is said by McPherson, J., in a well-con- 
sidered case in the Quarter Sessions of Lebanon County 
(Com. V. Trout, 12 Luz. Leg. Reg., 199): "Imprisonment 
for thirty days entitles a person in confinement for costs 
to his discharge without proceedings of any kind." 

The only case opposed to these which I have been able 
to find is that of Com. v. Van Gordef, already referred to. 
The decision there is based upon the sup[>osed retention 
in the law of the 12th section. Act 23 September, 1791. 
But this is a mistake. The 12th section of the Act of 
1791 was expressly repealed in the 20th section. Act 26 
March., 1814 (6 Sm. L., 202), although the revisers of the 
Criminal Code (P. L., 18(50, p. 457) seem to have thought 
differently. Their error, however, could not revive a dead 
law. I am not prepared to admit that even if this were 
an existing provision of the law, it would have such effect 
as is given it in Com. v. Van Gorder; but it is clear from 
the opinion in that case that without the supposed exist- 
ence of this Act, the decision would have been entirely 
diflFerent. I will not undertake at his time to determine 
what is the exact force of that provision of the 47th sec- 
tion of the Act of 1836, which allows, among other things, 
a discharge under insolvency proceedings of any person 
confined for non-payment of costs. There may seem to 
be some want of harmony between this provision iand 
those of the 48th section. If a person confined for costs 
can obtain his discharge after remaining in jail for thirty 
days, it is not likely that he will rely upon the more dil- 
atory and uncertain results of proceedings in insolvency. 
It would hardly seem necessary, therefore, for both of these 
provisions to exist side by side in the same statute, and it 
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IB, perhaps, natural for any one without a careful exami- 
nation to draw the two sections together and say that the 
one depends upon the other for execution, or to hold, as 
has been done in some cases (Com. v. Baum, 4 Luz. Leg. 
Reg., 285), that where the costs exceed fifteen dollars the 
application must be under the 47th section, while if less 
than that a discharge may be had under the 48th section. 
But this leads to anomalous results; for one who was sen- 
tenced to pay a fine of one dollar and costs could be 
released at the end of thirty days, under the 48th section 
(Com. V. Long, 5 Bin., 489), though the costs were fifty or 
one hundred dollars; while, by this construction, if the 
sentence were for costs alone, and they were over the 
limit of fifteen dollars, the prisoner could, not as the law 
originally stood, obtain a discharge until his application 
for the benefit of the insolvent laws was finally disposed 
of in the Common Pleas. Between these conflicting views 
I will only venture to suggest that the 47th and 48th 
sections of the Act in question have been drawn from 
entirely diflferent sources, and that in carrying forward 
and embodying in the new law pre-existing statutes, the 
entire bearing of the latter upon each other when thus 
brought together may not have been fully kept in view 
by the revisers. No one need be surprised at this if he 
examine the varying views which have prevailed with 
regard to the past, as well as the present statutes relating 
to insolvent criminals. But there is nothing in the pro- 
visions of these two sections which so qonflicts as to com- 
pel us to subject the clear directions of the one to the - 
somewhat uncertain meaning of the other. At most there 
is, as it seems to me, a mere redundancy. The prisoner, 
under confinement for costs, may con^e out in thirty days, 
or if anything is to be gained under the 47th section, he 
may institute proceedings for his discharge as an insolv- 
ent. If the construction given to the supplemental Act 
of 24 June, 1849, section 6 (P. L. 677), in Com. v. Trout 
(12 Luz. Leg. Reg., 196), be correct, there may be, how- 
ever, in the present state of the law, some substantial 
benefit to be derived from the latter course. 

As the result of these considerations, I am clearly of the 
opinion that the 48th section of the Act of 1836 is self- 
executing, and that it was the duty of the sheriff in this, 
as in all such cases, to discharge the relator after he had 
remained in jail for thirty days. 
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C. P. LsokA. Oo. No. 8I» Nor. T., 1896. Oct 10, 



Mason, Snowden, Ansley & Co. v. Wm. Reddington 

and John Fry, Garnishee. 

The cases in which an appeal may be filed nunc pro tunc are not to 
be extended. 

In committing the perfection of an appeal to his attorney, a client 
takes upon himself all the contingencies which might result thereby, 
and the failure of the attorney, as that of any other agent, to lodge 
the appeal in time, even though such failure be caused by sickness 
and inability to attend to business, can not form grounds for relief. 

On action brought before an alderman, judgment was 
given for the plaintiffs, whereupon an appeal was taken. 
According to the instructions of the defendants' agent in 
the appeal, the transcript was sent to the office of the 
defendants' attorney, who was then at his home very ill. 
Upon his recovery, the time for filing the appeal hud 
elapsed, but upon application the court permitted it to be 
filed nunc pro tunc, and the same day granted a rule to 
show cause why the appeal should not be stricken off. 

C. R. Pitcher for rule. 

J, F. Scraggy contra. 

Archabld, J. — The cases in which an appeal may be 
filed nunc pro tunCy as of the first day of the proper term, 
are not to be extended, and this case does not come within 
any of those now recognized. 

In committing the perfection of this appeal to his attor- 
ney, the defendant took upon himself all the contin- 
gencies which might result thereby. We can not 
distinguish between an attorney and any other agent, for 
whose failure to lodge the appeal in time the party would 
be responsible. The neglect in the eyes of the law was 
that of the defendant himself, and could not be the basis 
for the relief now asked. That the delay in filing the 
transcript of appeal was occasioned by the sickness of Mr. 
Scragg can not, therefore, be taken into consideration.- 
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Moreover it was admitted at the argument that Walter, 
the defendants' agent, knew of this sickness, and came to 
Mr. Scragg's house during it to see about the case. This 
furnishes an additional reason for refusing the appeal, 
although, as already shown, were it otherwise the same 
result must be reached. If the defendant knew of the 
sickness of his counsel, he could readily have obtained a 
new transcript, and filed it in season. 

It may seem harsh to apply this rule under the circum- 
stances, but the plaintiffs stand on their legal rights, and 
we have no option to do otherwise than sustain them. 

The rule to strike off the appeal is made absolute. 



C. p. Lacka. Co. No. 374, Oct. T., 1888. Jan. 17, 1887. 

Cleveland v. O'Neil. 

A girl employed as a singer and dancer at a concert-saloon is not 
''a servant-girl at a restaurant'' or '^a helper in and about said house 
of entertainment/' within the meaning of the Act of 13 June, 1883. 

Exceptions to auditor's report distributing a fund 
derived from a sheriff's sale of the defendant's personal 
property. 

The sale was on an execution issued on a judgment 
note entered by the plaintiff against the defendant, a 
keeper of a "restaurant" or concert-saloon in Scran ton. 
Before the sale, written notices were served upon the sheriff 
by various employes of the defendant, claiming preferred 
liens for wages. C. S. Woodruff was appointed auditor 
to distribute the fund, who disallowed the claims. Ex- 
ceptions were filed to his report. 

W, H.Stanton for exceptants. 

.4. D. Dean, contra. 
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Hand, P. J. — The questions in this case arise on the 
distribution of funds in the hands of the sherifiF. We are 
called upon to decide that a girl employed as a singer and 
dancer in an alleged restaurant is "a servant-girl at a 
restaurant," or "a helper in and about said house of 
entertainment" (meaning hotels, boarding-houses, and 
restaurants), within the meaning of the Act of 13 June, 
1883. The evidence shows and the auditor finds that 
'' the house of entertainment in this case was simply a free 
concert to draw a crowd, and not in any way an essential 
adjunct to the restaurant business proper." This brings 
it within the principle of Pardee's Appeal. 

The facts of this case show what is commonly called *^a 
concert-saloon," and not a restaurant proper. It would 
involve no shock to the legal or moral sense to decide 
abstractly that the legislature never intended to protect 
the wages of persons engaged in making a place like the 
one in question a concert-saloon. But under this broad 
Act of Assembly (P. L., 1883, p. 116) we are willing to give 
the question a serious consideration. 

A restaurant is defined in Webster to be an eating- 
house. Such it has always been considered under the law. 
A mere tippling-house will not be licensed; it must be a 
place purposed to furnish meals and food. A distinction 
is also made in the statutes between a ^^ restaurant "and a 
** place of amusement." The former may be licensed, the, 
latter may not be licensed under the liquor laws (Pur- 
don's Digest, vol. 2, p. 1076, pi. 2). 

We are of the opinion that the claims excluded, 
under this head by the auditor were neither those of "a 
servant-girl," or "helper," nor earned at a restaurant, 
within the meaning of the law. 

The auditor's report is confirmed finally. 
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C. P. Lacka. Co. No. 90, June T., 1886. Sept. i6, 1S8T. 

Gray v. Kruegerman. 

While the proper courde for the plaintiflf upon the discharge of ^ 
rule for an interpleader is to take out a venditioni exponasjthe issuing 
of an alias fi.fa. will not work an ahandonment of a former levy 
upon the same gbods made under the original writ, when on the 
disicharge of the said rule the court makes an order directing the 
sheriff to sell the goods levied upon, and the return of the sheriff 
8h6W8 that it was as well by virtue of this order as by virtue of the 
alias writ the goods were sold. The order of court, though lacking 
the formal parts of a writ of vend, eocp., may well be considered as its 
equivalent. 

^here the defendant in an execution after levy is left by the 
sheriff in possession of his property and in the continuation of his 
business, the subsequently accruing claims for labor by employes of 
the defendant attach to such property and business up to the day of 
sal ^, and must be preferred upon the distribution of the proceeds. 

Execution was issued May 4, 1886, oh judgment No. 90, 
June T., 1886, against the defendant, who was engaged in 
{tie business of manufacturing iron fences ; and the iron, 
stock, and material used in the business were levied upon, 
fi.. Jl Keuling claiming the ownership of the property 
levied lipon, a rule to interplead was taken, and isssue or- 
dered. .On the failure of the claimant to justify, add new 
bail or substitute, as ruled, the bail was stricken off, rule for 
interpleader discharged January 10, 1887, and the sheriiff 
directed to s^ll the goods levied upon. An alias it. fa, was 
issued by the plaintiff, to which the sheriff attached the 
order of court to sell the goods levied upon as the prop- 
erty of the defendant, and made a new levy upon the 
same property covered by the first levy, and sold the same, 
from which sale the fund for distribution was realized. 
Before the sale Gustave Kruegerman served written notice 
on the sheriff that he -claimed the fund for rent, and 
various employes of the defendant likewise filed written 
notices, according to Act 9th April, 1872, and its supple- 
ments, claiming the same for wages for labor performed 
since the first levy in May, 1886. C. B. Gardner was 
appointed auditor to distribute the fund arid found in 



COMMON PLEAS REPORTEk 15i 

Gray v. Kruegeriuan. 

favor of the wage-claimants, which finding was excepted 
to by the plaintiff. 

T. R. Hughes for exceptions. 

P. R. WeUzdj contra. 

Archbald, J. — The proper course for the plaintiff, upon 
the discharge of the rule for an interpleader, undoubtedly 
was to take out a venditioni exponas. It was an irreg- 
ularity to issue an alias fi. fa. until the levy lipon the 
original was thus disposed of (Potts' Appeal, 20 Pa. St., 
253). But I do not think under all the circumstances 
of the case that this amounted to an abandonment of thie 
first levy. The case of Missimer v. Ebersole (87 Pa. St., 
109) does not go so far as to hold that in all cases the 
issuing of an alias will work an abandonment of a levy 
upon the same goods made upon the original. On the 
contrary, it is expressly recognized that the levy upon 
the one might be so connected with the other as to pre- 
serve the lien of the first levy, and this result was in fact 
reached in Potts' Appeal, supra. In the present case, 
upon the dismissal of the interpleader proceedings, ah 
order of court was made directing the sherifi* to sell the 
goods levied upon. This, while not having the formal 
parts of a writ of vend, exp., may well be considered as the 
equivalent of it (1 Tr. & H. Praa, §§ 967^ 1176). The re- 
turn of the sheriff to the alias fi. fa. shows that it was as 
weH by the virtue of this order as by virtue of the alias 
writ that the goods in question (which it is not disputed 
were the same as those embraced in the first levy) were 
seized and sold. I think this was sufficient to preserve 
the lien as originally acquired against them. 

But, pending the rule for an interpleader, labor claims 
have accrued. The question is thus forced upon us for 
determination, whether wages estrned after levy are en- 
titled to be paid in preference to the execution on Which 
the levy was made. It has beeri decided that they are 
not, fay Judge Pershing in the Common Pleas of Schuyl- 
kill County (Schrader v. Burr, 10 Phila!, 620; K^hdig v. 
Atkinson, 13 Ibid., 542; Schwartz v. Banks, 3i Leg. Int., 
250), and by Judge ButLKR in.. the Common. Pleas 6f 
Che^er County (Grahain v. McLean &c, M'ch Co., SS 
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Leg. Int., 70). On the other hand, it has been decided 
that they are by the District Court and Common Pleas of 
Philadelphia (Askam v. Wright, 1 W. N. C, 156; McCut- 
tle V. Fitzgerald, 2 W. N. C, 396; Matsinger v. Cor. Pub. 
Co., 14 W. N. C, 90), by the Common Pleas of Cumber- 
land County (Nagle v. Cumberland Ore Bl. Co., 1 Chest. 
Co. R., 491), and by Judge Elwell in the Common Pleas 
of Columbia County (Keeler v. Buchline, 1 Pa. C. C. R., 287). 
There is no reported decision of the Supreme Court 
directly in point. But in Hartman's Appeal (107 Pa. St., 
327) it is said by Mr. Justice Clark (p. 334), in comment- 
ing upon the first section of the Act of 1872: "The lien 
created by this section attaches because of the transfer; it 
takes eflFect at the date of the transfer, no matter in what 
form it may be effected, whether by execution or other- 
wise, during the lifetime and solvency of the employer; 
and it is specific, being upon the mine, manufactory, 
business, or other property in and about, or used in carry- 
ing on said business, or in connection therewith ; it is 
* preferred, and must be first paid out of the proceeds of 
the sale.' The purpose of this section, as we understand it, 
is to give the laborer a claim, under certain limitations 
and conditions, upon the purchase-money arising from 
the sale of any works, mine, manufactory, or other busi- 
ness and property specified in the Act, no matter by what 
device that transfer may be effected ; and, as the sale and 
transfer referred to is of the mine, manufactory &c., it is 
against that mine, manufactory, <fec., as the specific sub- 
ject of sale, that the lien attaches." It is thus authoritative- 
ly declared that the preferred lien of the laborer, which is 
directed by the Act to be first paid out of the proceeds of 
sale takes effect at the date of the sale or transfer, whether 
made by execution or otherwise. By an analysis of the 
terras of the statute it also clearly appears that the pre- 
ferred lien so created consists of " all moneys that may t)e 
j^Q * * * f^j. labor and services rendered * * ♦ 

for any period not exceeding six months imimdiately pre- 
ceding the sale and transfer" referred to. The lien for 
labor thus attaches and takes effect at the time of the sale 
or transfer, it extends to services rendered within six 
months immediately preceeding the same, and is to be 
first pai^ out of the proceeds of such sale. Where, there- 
fore, in the caseis provided for by the Act of 1872, the 
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defendant in an execution is left by the sheriff in the 
possession of his property, and in the continuation of his 
business, the subsequently accruing claims for labor 
attach to such property and business up to the day of sale, 
and must be preferred upon distribution of the pro- 
ceeds. The same thing must result if execution be stayed 
by the court, or interpleader proceedings be instituted at 
the instance of the sheriff. The lien which attiiches by 
reason of labor and services is not made to depend upon 
the diligence or want of diligence of the execution- 
creditor, nor upon the legal interference which the latter 
may encounter in the prosecution of his rights. The 
laborer, to whom such preference is given, has no part in 
these delays, and is not to be held responsible for them. 
It is for the legislature and not for the court to harmonize 
such conflicting rights. It may not be best that the lien 
of a levy should be made to give way to subsequently 
accruing claims for labor, but there is nothing legally 
incongruous in it. As, therefore, this result is neces- 
sarily reached from the construction of the statute, 
we must adhere to its forms, rather than introduce quali^ 
fications which do not there appear. 

The conclusion of the auditor that the labor claimants 
were entitled to the fund for distribution was, therefore, 
correct, and the exceptions to his report are accordingly 
overruled, and the report finally confirmed. 



C. p. Lftcka. Co. No. 8S9, Jan. T., 1887. 25 Jan., 1887. 

Wells V. Wilson. 

Where action is brought before an alderman on a judgment-note 
waiving appeal, and the defendant pleads the Statute of Limi- 
tations, the right of appeal is not waived, as the defence set up was 
n ot in existence at the time the note was given. 

Rule to show cause why alternate writ of mandamus 
shall not issue. 

An action for debt was brought before an alderman 
December 1, 1886, on a note not under seal, dated Deceni* 



154 COMMON PLEAS REPORTER. 

Wells V. Wilson. 

ber 3, 1873, given by the defendant, and containing a 
confession of judgment, and waiving the right of appeal, 
&c. The defendant pleaded the Statute of Limitations, 
but judgment for the plaintiflF was given for $144.56. 
Whereupon the defendant sought to appeal, but was 
refused by the alderman, and thereupon the above rule 
was granted. 

J. M, C. Ranch for rule. 

Hand, J. — In answer to this rule, the alderman pre- 
sents his transcript as a formal answer, and the reason 
why an appeal was not allowed is because it was waived 
in the note on which suit was brought. The transcript 
shows a note not under seal, as the foundation for th6 
suit, dated December 3, 1873, payable three months after 
date, for $81.25, with confession of judgment, and waiver 
of appeal. The plea entered before the justice was the 
Statute of Limitations; the answer to the plea was an 
acknowledgment and a new promise. The judgment of 
the justice was in favor of the plaintiff for $144.56. 

We think in this case the right of appeal is not waived. 
The real issue in the case was not contemplated when 
the right of appeal was waived. While the action is on 
the note, the issue has arisen since the note was given. 
The defendant interposes a defense which is legal, and not 
in existence when the note was given. Not to allow this 
appeal would leave questions arising on the Statute of 
Limitations to be wholly within the control of an inferior 
tribunal. The plea is a plea of confession and avoidance. 
In Eldridge v. Francis, the plea was payment, and the 
right of appeal was held on that issue not to be waived.^ 
It might open the door to great injustice to hold that, be- 
cause a party had agreed not to appeal, no case can arise 
where he cannot enjoy it. 

Many cases were supposed possible to arise, in which 
an appeal would be allowed when the waiver of appeal 
was first sustained. See Pritchard v. Denton (8 W., 371). 
We also refer to Eldridge v. Francis, above cited (42 Leg. 
Int., 220). We make the rule absolute in this case, and 
presume the alderman will allow the appeal to be taken. 
If it is desired to place the matter in better shape under 
the practice, after the appeal is filed a motion may be made 
to strike it off, and we will refuse the same on this opinion. 
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C. P. Lacka. Co. No. 891, April T., 1884. 17 Jan., 1887. 

Thomas v. The Scranton Poor District. 

A superintendent and matron of a poor farm appointed by the 
poor directors acting under the Act of 9 April, 1862, and its supple- 
ments are officers removable by the appointing power, at any time 
without further compensation after such removal. 

The poor directors have the same duties as overseers of the poor, 
with superadded powers, and while the act makes them a body 
corporate and politic, they are to all intents and purposes a quad 
municipal corporation, or a public corporation charged with the duty 
of looking after the poor of the districts composing the territory over 
which they have charge. 

There is no distinction between the standing of the superintendent 
and the matron; the offices are both "appointed offices" within the 
meaning of Section 4, Article 6, of the Constitution. 

The appointment of a superintendent or matron by the poor board 
is not a contract between the parties. 

Rule to show cause why judgment shall not be entered 
for defendant non obstante veredicto and for new trial. The 
facts are sufficiently set forth in the opinion of the court. 

Gunder & WeUeSy for plaintiflF, cited Fereira v. Sayres, 
5 W.&S., 210; Stewart v. Walker, 2 H., 293 ; King & 
Graham v. Steiren, 8 Wr., 99 ; Castigan v. Mohawk & 
Hudson R.R., 2 Denio,.609; Kirk v. Hartman & Co., 13 
P.F.S, 97; Gushing, Section 1276; 1 Dillon on Munic. 
Gorp.. Sections 170, 228 ; Roach v. Sumner et. al., 3 L.T., 
73; Constitution, Sec. 4, Art. 6; Buckalew on Const, Sec. 
4, page 185; Donahue v. Robinson, 11 W.N.C., 186; Bar- 
ber V. Pittsburg, 4 Barr, 49; Houseman v. Com., 4 Out., 
222. 

Edgar and Amerman for defendant. 

Hand, P. J. — In this case the defendant excepts to our 
peremptory charge, that on the facts of the case the plain- 
tiflF was entitled to a verdict for one week's services. We 
think we were right in this. The plaintiff had actually 
served for one week together with his wife, the salaries 
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were fixed, and there was no dispute of facts. The 
appointment at the first meeting was valid, unless recon- 
sidered and revoked at the second meeting. At that 
meeting, in our view of the law, by a reconsideration the 
appointment could be Revoked, or was voidable. We 
overrule defendant's exceptions. If we are wrong, and 
plaintiflF is entitled to recover nothing, a re\'ersal without 
a venire will correct, or a judgment entered for defendant 
is possibly within the power of the Supreme Oourt. 

We consider the question now, why the judgment for 
the balance of the verdict shall not be entered for the 
defendant on the reserved points. 

The facts found by the jury, their verdict, and the 
reserved points as spread upon the record, are as follows, 
to wit: 

"D. P. Thomas, plaintiff, was appointed superintendent 
of the Poor-Farm of the defendant at a salary of $700; 
his wife, as matron, at a salary of three hundred dollars 
per annum; they immediately entered upon the duties of 
their oflGices, and served one week. At the next meeting, 
the Poor-Board reconsidered their vote by which these 
persons were elected, and elected other persons in their 
places. The bond of Mrs. Thomas had been accepted. 
Thomas and his wife did not voluntarily, when notified, 
relinquish their claim to the offices for a year, but asserted' 
their claim, and held themselves ready to perform the 
duties of their oflSces, although they left the Poor-Farm. 
The amount for which the verdict is rendered for one 
week's services is $22.56, for the balance of salaries for the 
year less the amount reasonably earned by the plaintiff; 
and interest, the verdict is for D. P. Thomas, as super- 
intendent, $404.21, for his wife as matron, $173.23, total 
verdict $600. The law points reserved were: 

1st. Whether the plainti£f was appointed to an office of 
such a character in law, to wit, superintendent, as permits 
defendant to remove him at any time without further 
compensation. 

2nd. Whether his wife was appointed to an office of 
such a character in law, to wit, matron, as permits the 
defendant to remove her at any time without further 
compensation. 

The defendants are acting under a special Act of 
Assembly approved 9 April, 1862 (P. L., 352), and supple- 
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ments 1 April, 1863 (P. L., ); 16 March, 1866 (P. L., 
231); 24 April, 1871 (P. L., 1090); 22 April, 1879 (P. L., 
21 ; 7 June, 1881 (P. L., 48). 

The said Act of Assembly provides for a corporation to 
look after the poor, for the election of poor-directors in 
place of overseers of the poor, giving additional powers to 
those of overseer. While it makes the directors a body 
corporate and politic, they are to be considered to all 
intents and purposes as a quasi municipal corporation, or 
a public corporation charged with the duty of looking 
after the poor of the districts composing the territory over 
which they have charge. 

The sole question of law for us now to decide is whether 
the defendant may remove the superintendent and ma- 
tron, and be relieved from further compensation after such 
removal. 

Section 4 of the Act of 1862 provides that ''the directors 
shall, in the month of January in each year, appoint a 
treasurer, collector, steward or superirUendenty physician, 
and such other assistants as they may deem necessary, to 
serve for one year, and until successors are appointed and 
qualified. * * * ^ ^ny of said officers or assistants 
may be removed by said directors for neglect of duty, or 
for improper conduct in office, and the vacancies, as well 
as all vacancies which shall otherwise occur, shall be 
filled by them." 

Section 17 of the Act enumerates matron as one of the 
officers, and authorizes directors to fix compensation. 

We can discover no reason for making any distinction 
between the standing of the superintendent and matron. 
They both stand upon the same footing. We also con- 
sider that the offices of superintendent and matron are 
"appointed offices" within the meaning of section 4, 
article 6, of the constitution. The right of removal at the 
pleasure of the power by which they were appointed gives 
the right to refuse further compensation. 

We are also of the opinion that the appointment of 
plaintiff and his wife to the offices named dia not constitute 
an entire contract for the year, and, therefore, after the 
removal, there was no obligation for further compen- 
sation than up to the time of removal, and for services 
previously rendered. There was no obligation on the 
part of Thomas and his wife to serve throughout the 
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year. They were at liberty to resign their offices at their 
will. 

If these positions are correct, then it is clear that the 
judgment should be entered for the plaintiff for $22.56 
only, and for the defendant for the residue of the verdict. 
We passed upon another question in our charge to the 
jury, which, if our views are correct, is pertinent here. 
We held that the poor directors were so far a distinctive 
body, acting for the public in their conclusion, that they 
might at the next meeting, under a rule which has be- 
come common law, reconsider a vote of the previous 
meeting, and rescind their action. There was no dispute 
of the fact of their reconsideration and removal of plain- 
tiff and his wife. Dillon on Munic. Corp., vol. I., § 228. 
We consider somewhat at length the propositions above 
stated. 

1st. Did plaintiff and his wife hold each an office? 
The duties of directors of the poor are the same as over- 
seers of the poor, with superadded powers. By the Act of 
18(32 they are empowered to appoint officers and fix their 
compensation. The offices of steward or superintendent 
of the poor farm and of matron are enumerated as officers 
of the corporation (Phillips v. Com., 98 Pa. St., 394). 
Their duties are of a public nature; they have charge of 
public property belonging to the municipal sub-divisions 
of the state called districts; they have charge and care and 
control, to a certain extent, by law, of the persons of pau- 
pers. This constitutes them officers in the eye of the law. 
We refer to the opinion of the court in Com. v. Evans 
(74 Pa. St., 139), and to U.S. v. Maurice therein cited. 

2d. They are " appointed officers " within the meaning 
of the constitution. This clause is a general sweeping 
clause, defining no officer, and defining no powers or 
bodies who can remove. The object was to benefit the 
public at large by a power of removal of all public ser- 
vants in the different modes provided. Appointed 
officers, with a few exceptions, were removable by the 
appointing power. Buckalew, in his work on the consti- 
tution, says, " The power will extend to the removal of 
officers appointed for fixed statutory terms, as well as to 
others, and may be exercised by any inferior appointing 
power" (page 186). Houseman v. Com., (100 Pa. St., 226) ; 
Jacobs' Law Dictionary, " Public Officer." 
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8d. Plaintiff could be removed without further com- 
pensation. It was not a contract. Com. v. Baur, 6 8. & R., 
:^22; Barker v. Pittsburg, 4 Barr., 49. Compensation 
depends on the title to the office. City v. Given, 60 Pa. St., 
136; Riddle v. Bedford, 7 S. & R.,389. 

The whole theory of the plaintiff is based on the claim 
that the appointment of the plaintiflF and his wife was a 
inere contract, binding on the defendant for the whole 
period — an entire contract for the year. This is contrary 
to all rules governing the selection of persons for public 
trusts. There is in such a case no contract in fact. The 
parties do not come together in that capacity. No nego* 
tiations transpire between them. It is hardly possible 
they could. The directors must vote before a person is 
selected. They may choose a person to the office without 
seeing him, and his first knowledge of bis appointment 
may be that he is simply elected. The salary is fixed, 
not agreed upon ; the duties are fixed, not agreed upon, 
all by one party without consultation or acquiescence of 
the other, except by his acceptance of the office. The 
decisions are numerous that such an appointineat, elec- 
tion, or even employment, if it may be called such, is not 
a contract. 

With these views, we allow the verdict to stand for only 
$22.56, and on the reserved points enter judgment for the 
defendant on the balance of the verdict. We think this 
mode of entering judgment is proper, inasmuch as it will 
be seen our charge was peremptory for a verdict for the 
first amount on the undisputed facts of the case. The 
jury really passed only upon the balance of their verdict, 
or the facts involved therein. It is the only mode we 
could reserve the points on the facts left to the jury. If 
there is any distinction in the offices of superintendent 
and matron, the judgment can still be moulded to meet^ 
such distinction, upon the facts as found. 
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O. p. LacluL Co. No. 456, June T., 1891. & Nov.» 1887. 

Tuttle V. Sheridan. 

Where two summons are issued before different aldermen foir 
counter-claims of the same parties, and are made returnable at the 
same hour, that magistrate has jurisdiction of the cases who first 
issued his summons. It is the issuing of the summons, and not the 
service, which is to determine the question of jurisdiction. 

it is doubtful whether the Act of 26 April, 1855, as to the hour of 
the return of a summons, is mandatory ; but the appearance of the 
defendant cures any irregularity. 

Certiorari. 

E. C. Newcomb, for plaintiff. 

Archbald,J. — On the 2l8t of May, Sheridan began 
suit against Tuttle before Alderman Donovan, of the 
Twelfth Ward, Scranton, the summons being returnable 
May 27th, at 8 o'clock a.m. The same day Tuttle began 
a counter-suit against Sheridan before Alderman Roesler, 
of the Ninth Ward, returnable the same day between the 
hours of 8 and 9 o'clock a.m. The summons in the 
former case was served the 23d May, and in the latter 
upon the same day it was issued. Judgment was given 
for the plaintiff in the suit before Alderman Donovan, 
and this certwrari is taken to review it. 

The first exception is that the summons was not return- 
able between two hours, as required by the Act of 
Assembly (26 April, 1855, § 3, P. L., 304). It is doubtful 
whether the Act is mandatory (Graham v. Christ, 1 W. N. 
C, 169), but, however that may be, the appearance of the 
defendant cured the irregularity, if it was such. 

The second and main exception is that by the earlier 
service of the summons in the suit before Alderman 
Roesler, he first acquired jurisdiction over the counter- 
claims of these parties, and that, therefore, under the 
statute, the plaintiff was barred from maintaining the 
present action. I am of the opinion this cannot be sus- 
tained. It is the issuing of the summons and not the 
service which is to determine the question of jurisdiction. 
Says King, P. J., in White v. Johnson (2 Ash., 148): 
'^ Where one party bona fide institutes proceedings against 
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another for a debt or demand, arising from contract, be- 
fore a justice of the peace, the effect of the commencement 
of such proceedings is to give to the justice exclusive 
jurisdiction during their pendency, not only of the plain- 
tiff's demand, but of any legal set-off, within the juris- 
diction of the justice, the defendant may have/' It was 
incumbent upon the plaintiff in error, therefore, in order* 
to reverse this judgment, to establish that the summons 
from Alderman Roesler issued first. It is rrot suflicient 
to show that it was first served. Being without evidence 
as to which suit was first begun, the judgment of the 
alderman must stand. Judgment affirmed. 



C. p. Lacka. Co. No. 496. Oct. T., 1884. 5 Not., 1887. 

Buck V. Ehrg^ood. 

The right of a committee of a lunatic to maintain an action for 
damt^es in behalf of the lunatic may be raijsed by a plea in abate- 
ment, or possibly under the general issue, but not upon a rule to 
quash or abate the summons. 

' Role to show cause why the summons should not be 
abated. 

Amerman, for rule. 

Watson, contra. 

This was an action of trespass quare clauaam fregU, 
brought by J. W. Buck against Wm. Ehrgood. Pending 
the action, and before trial, Buck was duly declared a 
lunatic, and L.C.Bortree was appointed his committee in 
lunacy. On suggestion of the lunacy of the plaintifi^, 
Bortree was substituted. 

Archbald, J. — The right of the substituted plaintiff^ to 
maintain the present action may be raised by a plea in 
abatement, or possibly taken advantage of under the 
general issue, but it can not be disposed of upon a rule to 
quash or abate the summons. 

The rule is, therefore, discharged. 
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Gibbs V. Hurlow. 

C. P. Lacka. Co. No. 483, June T., 1887. 6 Nov., 1887. 

Gibbs V. Hurlow et ux. 

On authority of Boyd v. Miller, 52 Pa. St. 431, Jieldf that the Court 
of Common Pleas has no power to interfere with the judgment of a 
justice of the peace or alderman on a transcript entered in that court 
only for the purpose of obtaining a lien, and this doctrine extends to 
the case of a judgment against a married woman, however defective 
on its face it may be. Such judgment, though void, must be 
enforced. The Court of Common Pleas can not refuse to give it 
effect, nor restrain the execution of it. Though qaaere, whether 
this is not carrying the doctrine of non-intervention too far. 

This question is not affected by the Act of 24 June, 1885, (P.L., 160)- 
Though the terms of that act are broad, they do not give any greater 
control, in this respect, over judgments upon transcripts of justices 
and aldermen than existed before. 

In such case if the judgment of the magistrate is void, the proper 
course of procedure would be by certiorari. 

. Rule to strike off judgment as to Harriet Hurlow. 
J, F, Scragg for the rule. 

HuMander and Vosburg^ contra, cited 1 Binn, 381 ; 12 
S. & R., 72; 19 Pa. St., 495; 52 Pa. St., 431 ; 1 Pears., 79 ; 
7 Phila., 407; 9 Ibid., 559; 1 W.N.C., 159. 

This was an action of debt brought before an alderman 
of the City of Scranton against Richard Hurlow and 
Harriet, his wife, for medical services rendered b}' the 
plaintiff to defendants and family. Judgment was given 
for plaintiffs and execution issued, which was returned 
nvlla bona. A transcript was then filed in Common Pleas 
and execution issued thereon. On aflSdavit of Harriet 
Hurlow setting forth coverture and want of contract on 
her part and non-compliance of the transcript with the 
requirement of the Act of 1848, rule was granted to show 
cause why judgment should not be stricken off as to her, 
and also why execution issued should not be stayed. 

Archbald, J. — It was held in Hecker v. Haak (§8 Pa. 
St., 238), and in Gould v. McPall (111 Ibid., 66), that a 
judgment rendered against a married woman by a justice 
of the peace is absolutely void, unless the record sets forth 
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a legal cause of action against her. Following this doc- 
trine to its legitimate conclusion, I held in Roche v. 
Kennedy and wife, No. 274, June T., 1884, that where a 
transcript of such a judgment had been filed in the 
Common Pleas, the judgment entered thereon, being a 
nullity, could be stricken oflF. My attention, however, 
was not called at that time to the case of Boyd v. Miller 
(52 Pa. St., 431), which eflfectively rules to the contrary. 
In that case a judgment was rendered before a justice 
against husband and wife in a suit upon their joint 
promissory note. A transcript of this was entered in the 
Common Pleas, and thereupon a rule was taken to open 
the judgment and also to restrain the plaintiff from levy- 
ing upon the property of the wife. The Court below 
discharged the rule. In sustaining this action the 
Supreme Court say: "What is decisive against the appel- 
lant is that the Common Pleas had no power to open the 
judgment of the justice entered in the Common Pleas on 
a transcript of the justice only for the purpose of lien. 
This very point was decided in Lacock v. White, 7 Harris, 
495. Her remedy was by appeal from the justice's judg- 
ment, but though an appeal was taken, it was not carried 
up within the statutory period, and so she lost the benefit 
of it. For all purposes except lien the judgment still 
remains before the justice, and if it be assailable for the 
reasons suggested, there is the place to attack it. It would 
violate all rules of judicial procedure, as well as common 
courtesy, for one court to overhaul a judgment which 
remains within the jurisdiction of the court that rendered 
it. These observations apply as well to the rule for setting 
aside the execution as to that for opening the judgment. 
If the plaintiff is entitled to an execution upon the lien 
entered in the Common Pleas, the objection to the 
original judgment cannot impair his right, else the pre- 
posterous result might be reached of a court empowered 
only to enforce payment of a judgment out of the defend- 
ant's realty reversing and vacating, instead of collecting 
it, whilst the jurisdiction within which it remains sus- 
tains it. The difficulty is that the appellant slipped her 
time, and is now complaining in the wrong tribunal." 

By this decision, the well-established principle that the 
Common Pleas can not interfere with the transcript of a 
justice entered in that court for the purpose of obtaining 
a lien is extended to the case of a judgment against a 
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married woman, however defective on its face it may be^ 
Such judgment, thougii void, must be enforced. The 
Court of Common Pleas can not refuse to give it efiPect, 
nor restrain the execution of it. It seems to me that this 
is carrying the doctrine of non-intervention a great way. 
But I do not propose to set up my own opinion in oppo- 
sition to that which is the declared law of the land. 
Boyd V. Miller has not been over-ruled, nor called in 
question by any subsequent decision of the court in which 
it was rendered. On the contrary, even so lately as Geh- 
man v. Christ (15 W.N.C.,171) it was referred to and 
relied upon by Mr. Justice Green. Notwithstanding, 
therefore, that it may seem inconsistent with the doctrine 
of the other cases cited, and the logical deductions there- 
from, I must accept and adopt its rulings in the present 
case. This question is not affected by the Act of 24 June, 
1885 (P. L., 160). While the terms of that act are broad, 
I do not think they give any greater control in this 
respect over judgments on transcripts of justices and. 
aldermen than existed before. Such judgments still 
remain before the magistrates who rendered them, and 
effort must be made by the very terms of the act to carry 
them into effect there before execution can issue thereon 
in the Common Pleas. Though they are made to " be 
and have the force and effect of judgments" in that 
court, this does not change their derivative character, nor 
entitle the Common Pleas to inquire into and re-examine 
the proceedings before the justice leading up to them. I 
agree in this respect with the views expressed by Judge 
Drbheb in Singer v. Singer Manufacturing Co. (2 Pa.C.C., 
578), and, as a consequence, differ with those of Judge 
McPherson in Campbell v. Erler (1 Pa. C. C, 394), and of 
Common Pleas No. 2, of Philadelphia, in Collins v. 
Brown (Ibid., 261). 

It may be proper to suggest that the result of this rule 
need not leave the applicant without remedy. If the 
judgment of the alderman is void as to Mrs. Hurlow, a 
certiorari will reverse it. This was the course pursued in 
Rice V. Kitzleman (1 Chest. Co. R., 174) under like cir- 
cumstances. The delay in taking out the certiorari would 
not seem to be any ground of objection. To that remedy, 
therefore, the defendant must be remitted. 

The rule to strike off the judgment as to Harriet Hur- 
low is discharged. 
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Stone ▼. Mahon & Gallagher. 

The lien of a constable's levy can not be Extended by the idmiilig 
of repeated writs, and there is no provision in the <tatnte for the 
issuing of a pluries, or other further writs, it being, apparently, not 
within the contemplation of the law that, aftel* a lery has been 
returned upon the original, it can not be disposed of within the life 
of an alicLS. 

The provision of the 18th section of the Act of 1810 was intended 
to meet the oontini^ncy of the loss of the lien i>y lapse of ttnie, and 
the words, " but should the lien be expired," must be read^ "bat 
shoald the Uen he oAmrf to ngpire** the justice may iMue an aMa$, te. 

The return of a levy, '' not sold for want of tiioe," if a tme rettttfi, 
is saffident ; and if the lie& of the levy has not expired, the ton- 
stable might, within the life of the levy, still sell, withoat any 
further writ, even though the fetum-day of the execaticm has passed. 
But if the levy has expired without a sale, a new execution is aeoes- 
sary, to be proceeded with as ^e first. 

If the sheriff levies on the goods of the defendant, and takes them 
into his possession, to the exclusion of the constable, but fails to sell 
within the life of the constable's levy, the latter may assert his 
claim against the goods in the sheriff's hands by continuing his 
levy from one writ to anot-her ; and on distribution of the proceeds 
of sale the right of the constable's execution will be considered 
superior. 

The constable is liable to the execution-creditor if, by his ne^lei^, 
the lien of his levy be lost, nor will he be protected because the 
magistrate accepted the returns to his several execotioiis, and Issiied 
new ones in their stead ; the sufficiency of such ratotns does not 
depend upon the judgment of the magistrate. 

Jatiuaty 25th, 1B86, execution was iisued against the 
defendant by O.B.Wright, an alderman in the city of 
Scranton, under judgment upon his docket, and the eame 
day the constable levied on the goods of the defendants, 
and on February 18th, 1886, returned it with Xety made, 
and not sold for want of time; whereupon the same day, 
the alderman issued an xUins execution, to which the dame 
return was made. A third, fourth, and fifth writ were 
successively issued by the alderman. In the meantime, 
on February 10th, 1686, a writ of fi, fa. was issued on a 
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judgment in the Common Pleas, and a levy made on the 
same goods under the constable's levy, and on April 17th, 
1886, they were sold by the sheriff, the constable being un- 
aware of the levy and sale by the sheriff. The fund derived 
from the sale was paid into court, and W. W. Lathrope was 
appointed auditor, who made distribution to the plaintiff 
in the writ offi.fa. Exceptions to his report were filed. 

WUcox and Torrey, for exceptions. 

S, B. Price, contra. 

Archbald, J. — The distribution of the fund depends 
upon the construction to be gjiven to the 18th section of 
the Act of 20th March, 1810 (5 Sm. L., 170, Purd., 318, pi. 
16), which is as follows: 

"In all cases where a constable levies an execution 
issued from a justice of the peace, he shall endorse the 
goods or chattels, so levied, on the execution, or schedule 
thereto annexed, which levy shall be a lien on such chat- 
tels for twenty days after levying the same, and no 
longer." j 

After providing for the taking- of a bail-bond from the 
defendant for the production of the goods, the section 
then further proceeds as follows: "But if the said defend- 
ant shall not deliver the chattels so specified in such 
bond, or pay the amount of such execution, the constable 
may then proceed to the sale of such goods or chattels so 
levied: Provided, the lien created by such levy be not 
expired; but should the lien be expired, the justice may 
issue an cdids execution, which may be proceeded on as 
aforesaid." 

A constable's execution has no lien upon the goods of 
the defendant, except' by virtue of a levy (Act 28 March, 
1820,.§ 4; 7 Sm. L., 309- Purd., 318, pi. 17); but once levy 
has been made, the lien; continues for twenty days regard- 
less of the life of the execution (Messner's Appeal, 1 Cent. 
Repw, 348). : But^may the lien of such levy be indefinitely 
extended by the- issuing of an aiiaSy a pluries, a second 
and other plimes executions, founded upon the original? 
The law certainly does not. favor such an extension by 
virtue of repeated writ^, and unless foundation for ^ it 
appears in the statute it cannot be done. The lien of the 
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levy is expressly limited by the statute to twenty days 
after levying the same. Were the remainder of the sec- 
tion quoted open for my construction, I should be inclined 
to hold that the provision with regard to the issuing of an 
. alias execution was merely directory or permissive. By 
the 12th section of the same Act (Purd., 318, pi. 19), the 
constable is absolutely held for the debt upon the return- 
day of the writ, unless he make a sufficient return to it 
(Bachman v. Feustermacher, 112 Pa. St., 331). The 
return of a levy, " and not sold for want of time,'' if a true 
return, would be sufficient. If the lien of the levy had 
not then expired, the constable, within the life of the levy, 
might still sell without any further writ, even though the 
return-day of the execution had passed. This is familiar 
practice in the case of a levy by the sheriff (1 Tr. & H. 
Prac, §§ 1145, 1176). But if the levy should expire with- 
out a sale, a new extension would be necessary, to be 
proceeded with as was the first, to wit, by a new levy, sale, 
&c. The 12th and 18th sections of the Act would be thus 
brought into harmony, the provision for a second execu- 
tion, which is omitted in the former, being supplied by 
the latter, where the constable has made a levy but failed 
to sell for sufficient cause. 

But the Supreme Cotirt, in the case of McOinnis v. 
Prieson (85 Pa. St., Ill), have held that the provision in 
the 18th section, with reference to an alias execiition, was 
intended to meet " the contingency of the loss of the lien 
by lapse of time." The words, " but should the lien be 
expired," must then be read, " but should the lien be about 
to expire, the justice may issue an alias, &c." Accepting 
this construction, it still does not go far enough to meet 
the contention of the exceptant in this case. It can not 
be employed to extend the lien of a constable's levy 
through an indefinite number of successive writs hung 
one upon the other. There is no provision in the statute 
for the issuing of a plurieSy or other further writs. 
Apparently it is not within the contemplation of the law, 
that, after a levy has been returned upon the original, it 
can not be disposed of within the life of an aiias. Having 
regard to the express negation of tlie statute against the 
continuance of the lien of the levy, as well as the policy 
of the law against allowing property to be covered by suc- 
cessive writs, what is not thus in telms given we may not 
allow by implication. 
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I do n<^ now mean to pase upon such a case as*might 
bte presented, if the sheriff, at the time of his levy, had 
taken the property of the defendant into his actual 
possession, to the exclusion of the constable, so that the 
latter could not sell. Under such circumstances, if the* 
sheriff failed to sell within the life of the constable's levy, 
no doubt the constable would be allowed to assert his 
claim against the goods in the sheriff's hands, by con- 
tinuing his levy from one writ to another, until they were 
sold ; and in the distribution of the proceeds, the right of 
the constable's execution, in such case, might well be 
considered superior, not because the lien of the original 
levy would thus be preserved, but because the constable, 
being in no default, would be equitably entitled to oome 
in \apon the fund with the rights which he had at the 
time of thfe seizure by the sheriff. 

But there was nothing in the present case to prevent 
the constable from selling upon his cUias execution. 
Although the sheriff had meantime levied upon the same 
goods, they were left by him in the defendant's hands, 
the same as they had been by the constable. So little 
were the defendants disturbed in their possession that 
neither of the oflBcers, apparently, knew of the levy of the 
other, and the sheriff's sale took place in the store oppo- 
site the alderman's office from which the writ issued, 
without i;he constable being made aWare of it. There is 
no hardship upon the exceptant in holding him for the 
default of the constable, who is presumed to be under his 
his direction. He knew the life-time of the original writ 
in the constable's hands, and could hold that officer to his 
duty. If, by the latter's neglect, the lien of his levy be 
lost, and another execution allowed to intervene, there can 
be no question of his liability therefor. There is nothing 
in McCoy v Reed (5 Watts, 300) against this doctrine. 
On the contrary, it is said by Chief-Justice Gibson, at the 
opening of his opinion, "an adjudication of money to a 
younger judgment-creditor on the basis of official mis- 
conduct would certainly not protect the officer from the 
action of a party injured." 

Nor will the constable be protected because the alder- 
man accepted the returns to his several executions, and 
issued new ones in their stead. What right he had to 
do this, except upon the orders of the plaintiff in th 
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judgnoTeiit, it is difficult to see. But the sufficiency of 
such returns to relieve the constable does not depend 
upon the judgment of the alderman. Notwithstanding 
his acceptance of them, if they be clearly insufficient in 
law, or untrue in fact, the constable is not discharged 
from his liability to the execution-creditor (Shover v. 
Fink, 4 W. & 8., 458). No argument can, therefore, be 
founded upon this to relieve the exceptant from the 
neglect of the constable by which the lien of his levy has 
been lost. 

If, then, the conclusions which we have reached be 
correct, the pluries and subsequent writs were ineflfectual 
to continue the lien of the constable's levy, made upon 
his first writ; and although, when the fieri facias^ upon 
which the fund in court was produced, came into the 
sheriff's hands, the goods were subject to the lien of this 
levy, it lapsed before the sale, and nothing can be claimed 
from the proceeds for the exceptant. 

The exceptions are accordingly overruled, and distri- 
bution directed to be made as reported by the auditor. 



C. p. Lacka. Co. No. 806, Jnne T., 1887. 2§ Nov., 1887. 

Dale & Co. v. McAlpine. 

Where the plaintiff in an execution asks to have the defendant's 
claim to exemption disallowed on the ground that, by a denial of 
ownership in the property levied upon, the defendant has forfeited 
his right to exemption through fraud, and this is denied by the 
defendant, the court can not pass upon the issue without the inter- 
vention of a jury. 

Execution was issued on a judgment in the Common 
Pleas, and placed in the hands of a deputy-sheriff, who 
levied upon the goods found in the defendant's possession, 
and advertised the same for sale. At the time of the 
levy and afterwards, the defendant made written and 
verbal claim to exemption, which was allowed by the 
sheriflF. A rule to set aside the appraisement and dis- 
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allow the exemption was takeu, and on the taking of 
evidence, the deputy who made the levy testified that at 
the time of the making of the levy the defendant dis- 
claimed any ownership in the property. This was denied 
by the defendant. 

Penmany for the rule. 

Holgcitey contra. 

Archbald, J. — The shiariflF has allowed to the defend- 
ant the exemption claimed by him. For this action, if 
unwarranted, he is officially responsible (Hare v. Com., 26 
Pitts. Leg. Journ., 149), and upon that responsibility it 
might be sufficient to let the matter rest (Phila. v. Grambo, 
IW.N.C.,7; Chestnut v. Meace; 3 Ibid., 240; Kiker v. 
Walker, 7 Ibid., 521). Indeed, since the decision in Las- 
ker v. Sheldon (6 Cent. Rep., 169) the right of the court 
to interfere summarily in such cases must be considered 
as more than ever circumscribed. It is not necessary, 
however, for the purposes of this case to define when this 
may or may not be done. It is sufficient to say that, after 
a careful examination of the case, the reasons assigned for 
disallowing the exemption can not be sustained. 

The first that is urged is that the claim was not made 
in time. But it is the uncontradicted evidence, that as 
soon as the deputy-sheriflF presented the execution the de- 
fendant claimed the exemption. This was followed up by 
a formal written notice to the sherifl^ a few days afterward, 
in which the former verbal notice was referred to. The 
verbal claim was sufficient (Bowman v. Smiley, 31 Pa. St., 
225; Diehl v. Holben, 39 Ibid., 213), and was recognized 
as such at the time. The written notice appears to have 
been given at the suggestion of the deputy, so that it 
might be attached to the writ. At the very outstart, 
then, and even before the levy, the defendant claimed 
his rights under the exemption law. He certainly, in 
this regard, could do no more, and the sheriff was right in 
allowing the claim unless, for other reasons, the defendant 
was not entitled to it. 

But it is further urged that the defendant disclaimed 
ownership in the goods levied upon, and, therefore, was 
entitled to no exemption out of them. The law undoubt- 
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edly is, that one who, at the time of an attempted levy 
upon property in his possession, assigns the ownership of 
it to others, and denies any in himself, can not subse- 
quently claim to have it set apart to himself under his 
exemption (Huey's Appeal, 29 Pa. St., 219 ; Freeman v. 
Smith, 30 Ibid., 264; Gilleland v. Rhodes, 34 Ibid., 187; 
Strouse v. Becker, 38 Ibid., 190; DieflFenderfer v. Fisher, 
3 Grant, 30; Engle v. Harrington, 4 Luz. Leg. Obs., 40; 
Keller v. Bricker, 64 Pa. St., 379). If the property does 
not in fact belong to the defendant, he has no occasion for 
claiming it, while, on the other hand, if it is actually his, 
the denial becomes such a fraudulent concealment as for- 
feits his right to the benefit of the statute. In the latter 
case, his right is vitiated by the attempted fraud. It is 
upon this ground that the right of the defendant to his 
claim of exemption in the present case is assailed. But 
assuming, for the sake of argument, that the defendant's 
conduct is open to this accusation, we are met right here 
by the decision in Tasker v. Sheldon (6 Cent. R., 169), which 
denies the authority of the court to pass upon such ques- 
tion if disputed. In that case, as here, the sheriff had 
allowed the exemption claimed. The court below, upon 
exceptions, set the exemption aside. Says Mr. Justice 
Gordon, speaking for the court: "The third and fifth 
[exceptions] allege a fraudulent removal and secretion of 
goods, and charge the defendant with being a fugitive 
from justice, and, therefore, not entitled to the benefit of 
the exemption law. But it will be seen that what is here 
charged strikes at the right itself, and unless the facts 
alleged were admitted of record, the court could not 
assume the prerogative of a jury, and pass upon them in 
a summary manner. It was the plaintiff's business to 
run the risk of an assumption of this kind by indemnifying 
the sheriff, and directing him to proceed to sell the goods, 
and it was certainly not the business of the court to 
relieve him from that risk by attempting to pass upon 
the defendant's right without the intervention of a jury." 
That is exactly this case. The plaintiff seeks to set aside 
this exemption on the ground that the defendant has for- 
feited his right through fraud. But the fraud is denied; 
and if it be contended that the evidence of the deputy- 
sheriff sustains the one side of this issue, that of the 
defendant must certainly be put upon the other, for if the 
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defendant's explanation be taken, there would be nothing 
to warrant the inference of fraud. It is not for the court 
to resolve this issue. The defendant has the right to 
have his conduct interpreted by a jury, if his claim is to 
be disallowed upon the ground assigned. The plaintiff 
should have taken the course pointed out in Tasker v. 
Sheldon, supra, which would have preserved this right to 
the defendant. The question can not be disposed of in 
the present proceedings. 

The rule to set aside appraisement and disallow exemp- 
tion is, therefore, discharged. 
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O'Malia v. Commonwealth. 

In order to make out a case under the penal statute of 20 April, 
1853 (P. L., 643), providing for the registration of description of bot- 
tles by manufacturers of mineral waters, &c., and the penalty for 
vending bottles so marked and resristered, the record of the magis- 
trate must show not only that the bottles were stamped with the 
name of the manufacturer and vender, but that he is a manufacturer 
and vender, within the terms of the Act. 

A search-warrant was issued by an alderman of the 
City of Scranton on the oath of a member of the firm of 
McGowan Bros., that J. F. O'Malia and others were unlaw- 
fully using the stamped and registered bottles of the said 
firm. The constable serving the warrant found a number 
of the stamped bottles on the premises of each of the 
defendants, who testified on the hearing that they had 
obtained the bottles from O'Malia; whereupon a penalty 
of fifty cents each for every bottle was imposed upon 
O'Malia with costs. A writ of certiorari was then issued. 

Ward & Horn, for plaintiff in error. 

Archbald, J. — The record of the alderman fails to 
show that McGowan Brothers were manufacturers and 
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venders of mineral waters and other beverages. The Act 
of 20 April, 1853 (P. L.,643), does not prohibit the use of 
every kind of marked or stamped bottles, but only those 
of such manufacturers and venders. It is material, there- 
fore, in order to make but a case under the penal statute, 
not only to show that the bottles in question were stamped 
with the name of McGowan Brothers, but that the latter, 
were manufacturers and venders within the terms of the 
Act. Without this being made to appear from the 
record, the conviction of the defendant can not be sus- 
tained. The judgment and proceedings of the alderman 
are reversed. 



C. p. Lacka. Co. No. 286. Oct., T., 1887. 10 0ct.» 1887. 

Burns v. Johnson. 

The Act of 28 February, 1870, regulating appeals from justices of 
the peace, etc., in Luzerne County, in suits for wages, is not repealed 
by the General Act of 20 April, 1876, upon the same subject. 

An affidavit, therefore, in conformity with the Act of 1876, is not 
sufficient, but affidavit must be filed as required by the Act of 1870. 

Where in such appeals the affidavit filed is defective, under the 
provisions of the Act of 1870, the appellant should be permitted to 
perfect his appeal by filing the affidavit required. 

Gordon v. Snyder, 12 Luz, Leg. Reg., 91, and Swallow v. Red-Ash 
Coal Co., Ibid., 121, not followed. 

Rule to strike off appeal. 

This was a suit for wages for manual labor brought 
before C. W.Roesler, Esq., alderman Eighth Ward, City of 
Scranton, wherein Thomas Burns, by his guardian ad 
litem John Burns, was plaintiff and O.S.Johnson & Co. 
were defendants. Judgment was entered for $39.50, from 
which judgment defendants appealed, filing affidavit, as 
required by Act of 1876, that the appeal was not taken 
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for delay, but because injustice had been done. It did 
not state, as required by the Act of 1870, how much 
money, if any, there was justly due. 

On application of the plaintiflF, the court granted a rule 
to show cause why the appeal should not be stricken off. 

W. H. StantoUf for th^ rule. 

E. B. Sturges, contra. 

Archbald, J.— The Act of 28 February, 1870 (P. L., 269), 
regulating appeals from the judgment of justices of the 
peace and aldermen, for wages, &c., in Luzerne County, 
requires of the defendant, before any appeal be granted, 
to declare, on oath or affirmation, in writing, " that the 
appeal is not for the purpose of delay, but that the judg- 
ment to be appealed from is unjust, and for more money 
than is justly due; and the defendant shall further state 
in such affidavit how much money, if any, there is justly 
due." It is made the duty of the justice or alderman to 
enter upon his docket, and to give judgment for the sum, 
if any, admitted to be due thereby, and the judgment so 
entered for the sum admitted to be due is made final and 
conclusive. This act is not repealed by the General Act 
of April 20, 1876 (P. L.,43). It is so held by Judge Rice 
in the Common Pleas of Luzerne County (Hazen v. 
Albertson, 12 Luz. Leg. Reg., 146), and I see no reason to 
differ from that conclusion. A local law is not neces- 
sarily repealed by the passage of a general statute cover- 
ing the same subject. If there be no express repeal in 
the latter, a repeal by implication will not arise without 
there be such repugnancy between the provisions of the 
two that both cannot stand. This rule of construction is 
too well established to need the citation of authorities to 
sustain it. In the present instance, the two statutes diflfer 
only in the character of the affidavit to be filed by the 
appellant, more being required under the local than 
under the general act. There is nothing in this upon 
which to base an implied repeal, and the Act of 1870 
must be held to be in force. 

The affidavit filed by the appellant in this case, not 
being in compliance with the local act, is defective. The 
only remaining question is whether we should allow the 
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deficiencies to be supplied, or strike off the appeal in 
the first instance. A proper aflBdavit is, undouotedly, a 
prerequisite to an appeal in cases of this character, and 
upon the authority of Gordon v. Snyder (12 Luz. Leg. 
Reg., 91), and Swallow v. Red-Ash Coal Co. (Ibid., 121), 
in the Common Pleas of Luzerne County, the appeal 
should be stricken off for lack of it, unless the appellant 
can show that the omission is due to some fault or mis- 
conduct of the alderman, and not to any laches on his 
part. I must, however, decline to follow those cases. A 
distinction seems to be there taken between a defective 
afiidavit and a defective recognizance, the latter of which 
may undoubtedly be remedied (Womelsdorf v. Heifner,104 
Pa. St., 1); but I fail to see any. It is just as much a con- 
dition precedent to proper appeal in a case for wages 
that bail be entered for debt and costs, and not for 
costs merely, as it is that an affidavit in accordance 
with the terms of the Act shall be made and filed. 
And if we were to distinguish between the relative 
importance of the two to secure the rights of the 
appellee, the entry of bail would seem to be the more 
essential. Following, therefore, those cases which hold 
with regard to bail, that the party should be first ruled to 
perfect his appeal, I am of opinion that the proper 
course in the present case is not to strike off the appeal 
at this time, but to give the defendants opportunity to file 
such an affidavit as is required. 

And now, October 10th, 1887, it is ordered that the 
defendants, their agent or attorney, within ten days from 
this date, perfect their appeal by filing an affidavit in 
accordance with the provisions of the Act of 28 February, 
1870, regulating appeals from justices of the peace and 
aldermen in Luzerne County in suits for wages, and 
thereupon that the rule to strike off said appeal be dis- 
charged ; or, in default thereof, the said rule to be made 
absolute. 
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C. P. Lacks Co. No. S51, April T., 1887. 24 Oct, 1887. 

Lewis V. Flatly. 

In proceedings apon a mortgage, the scire facias takes the place of a 
declaration, and, in order to entitle the plaintiff to judgment, must 
disclose a good cause of action. 

If the plaintiff relies upon a default in the payment of any install- 
ment of principal or interest by which, according to a proviso in the 
mortgage, the whole debt becomes due, this should be set out in the 
scire facias. 

This was a mire facias sur mortgage given by Patrick 
Flatly and Sarah Flatly, his wife, to H.L and M.A.Jones, 
who assigned to Reese J. Lewis. The mortgage, dated 
December 5, 1885, was to secure payment of a bond for 
$650, payable in six equal installments, with interest, on 
the 6th of December in each year thereafter until paid. 
It was conditioned, also, that in default of payment of any 
installment of principal or interest for 30 days the whole 
should be payable at the option of the mortgagee. 
Default having been made, the scire fama^ was issued. 
It recited the bond in the penal sum of $1300, conditioned 
for the payment of $650, but did not state the times of 
payment. The land was described as in the mortgage. 
Patrick Flatly, one of the defendants, filed an affidavit of 
defense, to which the plaintiffs filed exceptions, and a 
rule was granted to show cause why judgment should not 
be entered against Sarah Flatly for want of an affidavit 
of defense, and against Patrick Flatly for want of a suffi- 
cient affidavit of defense. 

T. jR. Htighes, for the plaintifll 

J, Alton Davis, for the defendant. 

Archbald, J. — In proceedings upon a mortgage, the 
scire famas takes the place of a declaration, and, in order 
to entitle the plaintiff to judgment, must disclose a good 
cause of action. This calls for more care in the aver- 
ments in the writ than, I fear, is ordinarily exercised with 
regard to them. In the present case, the date of the 
mortgage is given as December 5th, 1885, and the bond is. 
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recited as being conditioned for the payment of six hun- 
tired and fifty dollars, but the time when this is payable 
is not stated. While this without more might perhaps 
be taken as being due and payable immediately, yet this 
is not altogether consistent with the recited proviso that 
upon payment of the principal debt on the days and times 
appointed for the payment thereof, the bond is to be void. 
And when we come to examine the record of the mort- 
gage itself, which by rule of court takes the place of a 
copy filed, we find that the debt was made payable in six 
equal annual installments, with interest. What then is 
there to show a present right of action upon this mort- 
gage? Certainly nothing as the record stands. If the 
plaintiff relies upon a default in the payment of any 
installment of principal or interest, by which, according 
to a proviso in the mortgage, the whole debt becomes 
due, this should be set out in the scire facias (Endlich on 
Aff. Defense, § 309; Smith v. Allegh. Build. Assoc, 82 Pa. 
St., 142). However deficient, therefore, the defendant's 
affidavit may be, the plaintiff is not, under the present 
state of the case, entitled to judgment. 
Rule discharged. 



Q. S. Lacka. Co. No. 73, April S., 1880. Jane, 1886. 

In re Supervisors of Clifton Township. 

But two supervisors are to be elected annually in the several 
townships of Lackawanna County, and not three, as provided by the 
85th section of the General Act of April 15, 1884. 

This Act, while not repealed as to the County of Luzerne (of which 
Lackawanna County was a part), by the 8th section of the Act 28 
February, 1835, was repealed by section 41, Act 8 March, 1842, and, 
except in the Township of Falls, the election of two supervisors 
annually provided for. 

Reference to the latter Act has been omitted from Kulp's Local 
Laws. 

This was a petition for the appointment of three super- 
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visors for Clifton Township, presented March 29, 1886. 
The facts are fully stated in the opinion of the court. 

G H. WeUs & Sorty for the petitioners. 

Gunster & Welles, for the remonstrators. 

Archbald, J. — A petition is presented by sundry citi- 
zens of Clifton Township, suggesting that vacancies exist 
in the office of supervisors of said township, and asking 
that such vacancies be filled by the appointment of the 
court. This is based upon the idea that the Act of 
April 15, 1834,- section 85 (P. L., 552; Purd., 1637, 
pi. 1) is in force throughout the territory embraced within 
the original bounds of Luzerne County. That Act pro- 
vided for the election of three supervisors in every town- 
ship in the state in the year 1836: one to serve one year; 
one, two years; and one, three years; and thereafter one 
each year to serve for three years. This was repealed by 
the Act of February 28, 1835, section 8 (P. L ,46.; Purd., 
1637, pi. 2), and two supervisors directed to be elected 
annually in every township, but the County of Luzerne 
was among others excepted out of the effect of this repeal. 
It is clear that this left the Act of 1834, requiring the 
election of three supervisors, as the law in force in the 
excepted counties, and, were this all, the prayer of the 
petition would have to be granted. But just here the 
petitioners are met with the pregnant fact that neither 
within the memory of the court or of counsel have three 
supervisors been elected in any of the townships of either 
this or Luzerne County. It is hardly possible that so 
general a circumstance could be the result of a common 
error, and yet the research of counsel failed to discover 
any thing else upon which to base it. The larger expe- 
rience of the learned President of this court has, however, 
solved this difficulty. After a painstaking examination 
of the statute books he has referred me to the Act of 4th 
March, 1842, section 41 (P. L.,1842, p. 47). This import- 
ant statute does not appear to be noted in Mr. Kulp's 
compilation of local laws, so that the difficulty of its 
discovery will be appreciated. It provides as follows: 
"That so much of the eighty -fifth section of the Act of 
the fifteenth day of April, one thousand eight hundred 
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and thirty-four, relating to counties and townships, and 
county and township officers, as requires the electiop of 
three supervisors is hereby repealed so far as it relates to 
the County of Luzerne, and it shall be the duty of the 
electors of the several townships in said county (except 
the township of Falls) annually to elect, on the day 
specified by law, two supervisors, who shall serve for the 
space of one year, &c." This is, of course, controlling of 
the question, and shows the present prevailing practice to 
have been based upon this forgotten law. The result is, 
that the election for supervisors of the Township of Clifton 
held in February of this year, properly proceeded for the 
choice of two supervisors to serve for the current year. 
No vacancy, therefore, exists to be filled by the court, and 
the petition is accordingly discharged at the costs of the 
petitioners. 



C. p. Lacka. Co. No. 55, Jane T., 1886. " S Jan., 1887. 

McNamara v. Early. 

The 20th section of the Act of 16 June, 1836, authorizes an exe- 
cution from the Quarter Sessions against goods and chattels of a 
defendant for fines and costs. 

The levari facias in Pennsylvania seems to be confined to proceed- 
ings for the enforcement of specific liens upon land. 

The fieri facias is, in this state, the common writ of execution, and 
must be considered as taking the place with us of the common-law 
writ of levari facias J leaving to the latter only the sppcial uses sug- 
gested above. 

In Pennsylvania, the appropriate process to levy a fine is the.^m 
facias. 

The fact that such process was not directly awarded by the court 
does not vitiate the process, and can not be taken advantage of by a 
stranger after the writ has been fully executed. 

Rule to take money out of court. 

The facts were agreed upon in a paper filed, as follows : 

Now, to wit, November 15th, 1886, the money made by 
the sheriff having been paid into court, the district- 
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attorney, on behalf of the commonwealth, moves to take 
the money out of court (or so much thereof as may be 
sufficient), by virtue of a fieri facias issued out of the Court 
of Quarter Sessions of Lackawanna County, in the case of 
the Commonwealth v. Itfichael Early, No. 70, April Ses- 
sions, 1886, tested June 9th, 1886; the said ^. /a. having 
been issued to collect the fine and costs due by the sen- 
tence of the court in said case upon the conviction of the 
defendant, Michael Early ^therein for a misdemeanor, to 
wit, for the cutting of timber. At the same time, counsel 
for Nancy McNamara move to take the money out of 
court by virtue of the fi. fa. issued upon the judgment in 
the case above entitled, to wit, No. 55, June Term, 1886, 
tested 10th June, 1886; and thereupon the question of 
the conflicting claims oif these parties is submitted to the 
court upon the record in the cases above referred to, as 
well as upon the following facts, which are agreed upon 
between the parties, to wit: that execution was issued as 
aforesaid, from the Court of Quarter Sessions in the case 
aforesaid for the purpose of collecting the fine and costs 
aforesaid, said execution having been issued as of the 
date aforesaid, and received by the sheriff upon the same 
day, to wit, the 9th day of June, 1886; and that execution 
issued, as aforesaid, upon the judgment of Nancy 
McNamara, on the date aforesaid, and was received on 
the same day by the sheriff*, to wit, the 10th day of June, 
1886; and thereupon levy was made upon both writs by 
the sheriff* of said county upon the personal property of 
Michael Early, and a sale made by virtue of said writs 
upon the 21st of June, 1886. The money so realized 
being the fund in court. 

The parties respectively reserve the right of a writ of 
error or appeal from the decision of the Court upon the 
questions involved. 

H. M. Edwards, for the commonwealth. 

Samuel B. Price and James W, Oakford, for Nancy 
McNamara. 

Archbald, J. — The fund in court is claimed on the 
part of the Commonwealth by the district-attorney by 
virtue of an execution issued out of the Quarter Sessions 



COMMON PLEAS REPORTER. 181 

McNamara v. Early. 

to collect a fine and costs which the defendant was 
sentenced to pay upon conviction of a misdemeanor, to 
wit, the cutting of timber-trees; and is also claimed by 
Nancy McNamara upon an execution duly issued from 
the Common Pleas to collect a judgment there entered in 
her favor. The fund is insufficient to satisfy both claim- 
ants. The Commonwealth's writ was first in the sheriff's 
hands, and if an execution may issue from the Quarter 
Sessions against the goods and chattels of a defendant for 
fine and costs, it is concened that the money must first be 
applied to this writ. 

The case was argued at bar as though the right of the 
Commonwealth depended upon the construction to be 
given to the 72d section of the Code of Criminal Pro- 
cedure (P. L.,446; Purd., 492, pi. 85). 

But it does not stand upon any siich narrow ground. 
Since the artrument, my attention has been called by my 
brother, Hand, to the 20th section of the Act of 16 June, 
1836 (P. L., 792; Purd., 1494, pi. 25), which is as follows: 

"Each of said courts shall have power to award process 
to levy and recover such fines, forfeitures, and amerce- 
ments as shall be imposed, taxed, or adjudged by them 
respectively." 

The title of the Act from which this section is taken is: 
"An Act relating to the jurisdiction and power of courts." 
The first eleven sections are taken up with the Supreme 
Court; the jurisdiction and powers of the Common Pleas 
are set forth in the twelfth section; the thirteenth is con- 
cerned with the chancery powers of the Supreme Court 
and Common Pleas; in the fourteenth and fifteenth, the 
powers given to the Court of Oyer and Terminer are 
defined; the sixteenth defines the jurisdiction of the 
Quarter Sessions; the seventeenth and eighteenth deal 
both with the Oyer and Terminer and the Quarter Ses- 
sions, and the nineteenth sets forth the jurisdiction of the 
Orphans' Court. Then follows the section which I 
have quoted, and each section in the remainder of the 
Act is concerned with the general powers intended 
to be given to and possessed by all the courts enumerated 
in the prior sections, such as the power to make rules of 
practice (section 21), to issue subpoenas (section 22), to 
punish contempts (sections 23 to 27), to make and enforce 
rules against the sheriff and coroner with respect to the 
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execution of process (section 28). It thus appears that as 
fully as to any of the courts of the Commonwealth, and as 
parcel of the general powers possessed by all in common, 
is power given to the criminal courts to award process for 
the levying and recovery of such fines, forfeitures, and 
amercements as they may impose. This is sufficient 
authority for the issuing of the writ in question. It is 
possible that we might have arrived at the same result 
without regard to the statute quoted. It was determined 
in The King v. Woolf (1 Chitty, 428, 583, s. c. 2 Bam. &' 
Aid., 609), after the most carejful examination of the 
question, that a levari facias could properly issue against 
the goods and chattels of the defendant to collect a fine 
imposed upon conviction. and sentence for a misdemeanor. 
This is put upon the principle of the common law, that 
the fine is a debt of record in favor of the crown, and as- 
such may be levied by united process against the body, 
the lands, and the goods of the defendant. The case goes 
so far as to hold that the sheriff*, being bound by his oath 
of office to see that debts of the crown were promptly 
levied, was justified in himself taking out process to levy 
the fine upon the property of the defendant. 

That this is not a matter dependant upon the preroga- 
tives of the English crown, and so averse to our own 
institutions, the case of Kane v. The. People (8 Wend., 
203), may be referred to. It is there said by Chancellor 
Walworth (p. 215): " It seems now to be well settled that 
for the collection of the fine imposed upon the defendant 
upon such conviction, the people have the right to pro- 
ceed against the property of the defendant by a levari 
facias, as well as against the body ; and perhaps they may 
proceed against both at the same time. All that is 
necessary to insert in the judgment, in relation to the 
execution, is the award of the proper process to carry into 
effect the sentence of the court. If it was a matter of 
course to commit the party to prison immediately, to 
remain in execution until the fine was paid, such would 
be the effect of awarding process for the recovery of the 
fine, according to the course and practice of the court; 
and upon this judgment a capias ad satisfaciendum pro 
fine may properly issue to the slieriff^ to take the 
defendant, and to detain him in jail until the fine is paid, 
and if, as I think was the case, the public prosecutor 



CX)MMON PLEAS REPORTER 183 

McNamara v. Early. 

might, at the same time, proceed against the property of 
the defendant to collect the fine by levari facias^ this judg- 
ment is suflBcient to authorize the issuing of that execu- 
tion also." (See further also Whart. Grim. Prac, § 922 ; 

1 Bishop Grim. Proced., §§ 1132, 1133; 1 Tidd's Prac, 
1042; Murfee on Sheriffs, § 1169.) From the consider- 
ation of these cases, as well as of the statute referred to, I 
am of the opinion that there was the fullest authority for 
the issuing of execution from the Quarter Sessions to col- 

'lect the fine and costs in question. 

But it may be urged that a levari and not a fieri facias 
should have been issued. I do not think so. At 
common law, the fi^eri facias went out only against 
the goods and chattels of the defendant. When lands 
were to be reached, a levari was necessary. This, did 
not, however, take the lands themselves, but only the 
rents and profits. A more effective execution was 
given by statute (Westm. 2d c. 18, 13 Edw. I) by writ 
of elegit, which enabled the plaintiff to have possession 
of the defendant's lands, or a moiety of them, 
until his debt was paid. The levari facias, as a general 
writ of execution, was thus largely superseded in practice 
(Murfee on Sheriffs, § 693). In Pennsylvania it seems to 
be confined to proceedings for the enforcement of specific 
liens upon land, as to levy a mortgage debt, a mechanic's 
or municipal lien, or a charge made upon the lands of a 
testator by the terms of his will (Stewart's Heirs v. Miller, 

2 Pears., 358; Hart v. Homiller, 11 Harris, 43). The 
common writ of execution in this state is the fieri fa/yias, 
by which the goods and chattels, and ultimately the 
lands and tenements, may be reached for the satisfaction 
of the plaintiff's debt. It must be considered as taking 
the place with us of the common-law writ of levari facias, 
leaving to the latter only the special uses suggested above 
(c/. 1, Tr. & Haly Prac, §§ 967, 1437). A levari facias was 
an appropriate writ to collect a fine because it reached at 
once the lands as well as the goods and chattels of the 
defendant, all of which were amenable to the debt of the 
crown. But I do not understand the cases to hold that it 
was an exclusive writ; in. fact, in The King v. Wade 
(relied upon in deciding the case of The King v. Woolf, 
1 Ghitty, 237) as it is reported by Sir T. Jones, p. 185, it 
would appear that the fine was levied by virtue of a writ 
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oi fieri fadaSy although the other reports of the same case 
speak of it as a levari facias (Skinner 12; 2 Shaw, 173). 
Had there been any. grave inconsistency in this, it would 
hardly have failed to be the subject of remark. 

In view, therefore, of the extended uses of our writ of 

fi>erifa>ciaSy and the limits to which, in practice, we have 

confined the writ of levari faciaSf I am of opinion that the 

appropriate process to levy a fine is, with us, the former 

writ. 

That process was not in this case directly awarded by 
the court, I do not consider of special moment. The 
defendant might have taken advantage of that by a 
motion to set it aside, but not a stranger. It was a mere 
irregularity, and did not vitiate the process, which has 
now been fully executed. It follows that the motion of 
the district-attorney must prevail. 

The fund in court is $171.96. The execution from the 
Quarter Sessions is for $164.69. This will, therefore, be 
paid in full, and the balance, $7.27, awarded to the exe- 
cution of Mrs. McNamara. Let a formal order be drawn 
to that eflfect. 



C. p. No. 1, Phila. Co. 16 Oct., 1887. 

Humphrey et al., Administrators, v. Smith. 

Notwithstanding Act of May 25, 1887, and the rules of court 
adopted to carry out its provisions, the plaintiff may still have 
judgment for want of an appearance. 

Motion for judgment for default of appearance. 

The summons which was issued on June 28, 1887, 
returnable the first Monday of July, 1887, was duly 
returned by the sheriff, "served." On July 1, 1887, three 
days before the return day, the plaintiff filed a declaration 
and a copy of the note upon which suit was brought. The 
defendant having neglected to cause an appearance to be 
entered for him, the plaintiff applied to the prothonotary 
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for judgment for default thereof. The prothouotary 
deeming it to be questionable whether, under the Act (rf 
May 25, 1887 (P. L. 271), he had any right to enter such 
judgment, refused to do so unless instructed by the court. 
Whereupon plaintiflF made this motion. 

P. K, Erdman, for motion. 

Allison, P. J. — Neither the Act of May 25, 1887, nor 
the rules of court adopted to carry oat its provisions, in 
any way alter, nor do they abolish, the right of a plaintiff 
to have judgment for default of appearance. That this is 
the opinion of the board of judges who formulated those 
rules is manifest from a reading of the first paragraph of 
§ 126 (a) : " The plaintiff shall serve a copy of the state- 
ment of claim on the defendant or his attorney of record, 
if he has one, at least fifteen days before moving for 
judgment for defendant, except for want of an appearance" 



C. p. Lebanon Co. 34 Oct., 1887. 

Susquehanna Mutual Fire Insurance Co. v. 

Reinoehl and Meily. 

The procedure Act of May 25, 1887, applies to pendiag suits, and 
the plea of nvU tiel corporation cannot now be specially pleaded in an 
action of assumpsit. 

It seems that this defense will now be admitted under the general 
issue, but that notice thereof, if required, must be given to the 
opposite party. 

Motion to file pleas in action of assumpsit. 

W. M. Derr and F, E, MUey^ for motions. 

Josiah Fv/nck, contra. 

McPherson, J. — Defendants ask leave to file a plea of 
nvl tiel corporation in each of these cases. The plea follow? 
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in form the decision in Northumberland County Bank v. 
Eyer (60 Pa., 436), and, being in bar, could be filed as a 
matter of right under section 6 of the Act of 1806 (P. L., 
562; Purd. of 1872, p. 68, pi. 1), if that section were fully 
in force. In part, however, it has been impliedly repealed 
by section 7 of the new procedure Act of 1887 (P. L., 272), 
which permits " no other pleas " in actions of assumpsit 
than non-assumpsit, payment, set-off, and the Statute of 
Limitations. 

We agree with Judge Arnold in holding that the Act 
applies to pending suits (Krause v. R. R., 4 Pa. C.C.R., 
00; 20 W. N. C, 111), and must, therefore, refuse the 
application. 

This defense will now be admitted under the general 
issue, but notice thereof, if required, must be given to 
the other party. 



C. p. Lacka. Co. No. 465, Oct. T., 1887. fH Oct., 1887. 

Cobb Bros. & Day v. Yetter. 

A warrant of attorney must contain within itself full authority for 
the acts which are claimed to be done under and by virtue of it. 

Where a warrant of attorney refers to things outside itself as a 
standard of action, the reference must be unambiguous, and the 
standard clearly defined. 

In case of a promise to pay "any charges appears in this book," 
followed by a warrant of attorney to confess judgment " for the above 
sum," judgment can not be entered on the warrant detached from 
the book referred to, the book not being identified in any way. 

Rule to strike oflF judgment. 

The plaintiffs were butchers, and sold meat on credit to 
the defendant. The purchases were entered in a book 
furnished by the plaintiffs for the purpose, and held by 
the defendant. Defendant alleges that he wa% induced 
by misrepresentations to sign in the book the instrument 
on which judgment in this case was afterwards entered. 
It reads as follows (written parts in italics): 
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No. 86. December 16, 1885. 

Thirty days after date, I promise to pay Cohh Brothers and Day, or 
order, any charges appears in this Book. Value received, with interest ; 
and do hereby authorize any Attorney of this County, or any other 
County in this State, or elsewhere, to enter and confess Judgment 
for the above sum, with costs of suit and Attorney's commission of 5 
per cent, for collection, release of errors, and without stay of execu- 
tion, and do waive the right and benefit of any law of this or any 
other State exempting property, real or personal, from sale, and if 
levy is made on land, do also waive the right and Inquisition, and 
consent to the condemnation thereof, with full liberty to sell the same 
on fi. fa., with release of errors therein. And agree that the said 
sum may be levied by attachment of wages for labor, or otherwise. 

George Yetter, 

This had been cut from the pass-book when the book 
was first given to the defendant, and was afterwards filed 
to the number and term above given, attached to a 
praecipe, as follows : 

And now, Aug. 25th, 1887, by virtue of the authority contained in 
the note hereto attached, I do hereby "enter and confess judgment" 
thereon in favor of the plaintiffs, and against the defendant above 
named, for the sum of two hundred and thirty and 22-100 dollars, 
being the charge appearing in the book mentioned in said note, 
with interest from December Slst, 1885, and costs, and five per cent, 
attorney's commission, and with all the waivers contained in said 
note, and direct judgment to be entered accordingly. 

V^. H. GEARHART, 

To T. H. Dale, Frothonotary, Attorney for Plaintiffs, 

Thereupon judgment was entered by the Prothonotary, 
as directed in the praecipe, and fieri facias issued. 
Defendant, on affidavit filed, obtained a rule to show 
cause why the judgment should not be stricken off". 

John P. Kelly for the rule. 

W, H, Gearhart, contra. 

Archbald, J. — It is not attempted to sustain the writ- 
ing filed in this case as authority to the prothonotary, 
under the Act of 1^06, to enter judgment against the 
defendant, nor could it, indeed, be successfully done 
(Counay v. Halstead, 73 Pa. St., 354). But it is contended 
that it is suflScient as a warrant of attorney to authorize 
the confession of judgment which has been entered, the 
amount being ascertained' in the manner provided 
therein. 
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A warrant of attorney must contain within itself full 
authority for the acts which are claimed to be done under 
and by virtue of it. I do not mean to say that there may 
not be a reference to things without itself as a standard 
of action, but in such case the reference must be unam- 
biguous, and the standard clearly defined. A warrant of 
attorney to confess judgment forms no exception to these 
well-established principles. When produced for inspec- 
tion or filed in the case, the judgment confessed by virtue 
of it must be found to be within the scope of the authority 
therein conferred ((^hase v. Dana, 44 111., 262). 

In the present case, if this paper were found attached 
to the pass-book in which it is alleged to have originally 
had a place, a dijBferent question would be presented from 
that 'with which we now have to deal, and a different, 
result might, perhaps, be reached. But that is not this 
case, and there is no occasion to discuss or consider it. 
As the matter stands, we simply have a promise of the 
defendant, bearing date December 16, 1885, to pay to the 
plaintiffs, or their order, thirty days after date "any 
charges appears in this book," followed by a warrant of 
attorney to confess judgment "for the sum." This would 
be utterly insuflScient of itself to ground an action at law 
upon, and it is diflScult to see how it can in any view be 
successfully appealed to to sustain the present judgment. 
The book referred to is not identified in any way. "This 
book," so far as the matter of identification goes, could 
mean any book whatever. Suppose the plaintiffs had 
produced a book into which the leaf on which this power 
of attorney is written apparently fitted, the paper and 
ruling being similar in color and style, and in this book 
the defendant was charged with five thousand dollars, 
would not this sustain a judgment for that amount just 
as fully as for the amount of the present judgment? 
How, then, can we sustain the one more than the other? 
The conclusion is irresistible, that a warrant which can 
be made to sustain any judgment you please is no warrant 
at all. The ambiguity of the instrument destroys its 
eflBeacy. There is a break which parol evidence must be 
resorted to to supply. We have to go outside the writing 
itself to justify the acts done under it, and that without 
any guide as to where to go. ' This can not be done. 

The rule to strike off the judgment is made absolute. 
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C. P. Lacka. Co. In Equity. No. 4, Nov. T., 1887. Dec. 8, 1887. 

M. M. & C R. R. Co. V. D., L. & W. R. R. Co. 

Under the seond section of the Act of 19 June, 1871, the rights of 
a railroad seeking to cross another, are secondary to the rights of the 
road intended to be crossed. 

The prima facie presumption is that a grade-crossing can reason- 
ably be avoided, and the burden of proving that it cannot, is on the 
company seeking to cross. 

• Where the evidence as to complainant's right is conflicting, special 
injuncti(^n before answer and proofs should not be awarded. 

Proceedings to ascertain the rights of railroad companies to cross 
each other's lines at grade, seem to peculiarly require adherence to 
this rule. 

• 

Rule to continue preliminary injunction. 

The D.. L. & W. R. R. Co. is a corporation chartered by 
special act of April 7, 1832, and its supplements." It 
operates a line of railroad between Hoboken, N. J., and 
Buffalo, N. Y., and owns and operates a number of mines 
in Lackawanna and adjoining counties, some of which 
are connected with the main line of railroad bv a railroad 
known as "The Winton Branch," constructed in 1873. 

The Moosic Mountain Coal Company is a corporation 
chartered under the general Corporation Act of 1874, by 
letters-patent dated the 20th day of October, 1885, and has 
purchased a large tract of coal-land in Lackawanna County, 
and erected a breaker and other improvements thereon, 
at a cost of about $125,000.00. 

The stockholders of the coal company applied for and 
received a charter authorizing them to locate, construct, 
and operate a railroad to connect their mine with the 
New York, Lake Erie & Western Railroad at Carbondale, 
and with the Erie and Wyoming Valley Railroad near 
Scranton. This charter was granted February 15, 1887, 
and under it the plaintiff company was organized. 
They ran six trial-lines, and adopted one which crossed 
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the "Winton Branch" at grade. Having constructed 
their road to that point, they put in the necessary frogs, 
rails, etc., for crossing, and filed their bill in equity, ask- 
ing that the defendants be enjoined from interfering with 
the grade-crossing or with the operation of their road. 

A preliminary injunction was awarded November 21, 
1887, and a rule entered to show cause why the same 
should not be continued, returnable November 26, 1887. 

A number of affidavits were filed on the part of the 
plaintiflF, intended to shew that the new road is necessary 
as an outlet for the products of their mine, that the route 
adopted is the only practicable one, that any other than 
a grade-crossing would involve an additional expense of 
about $75,000.00 — sufficient to render the operation, of the 
mine and road unprofitable, and that the crossing planned, 
is not a dangerous one. 

The defendant also filed affidavits to show that the pro- 
posed crossing is extremely dangerous, and could be 
avoided by a route giving a better grade at an expense 
of about $15,000.00. 

W. W, Watson and James H, Torrey, for the plaintiflF. 

This proceeding is under the Act of 19th June, 1871, 
P. L., 1361; Purd. 357, §§ 108, 109. But for this Act, 
plaintiflF would have the right, under Act of* 4th April, 
1868, § 10, Purd. 1416, § 10, to cross defendant's track at 
grade without let or hindrance. Being- a special statutory 
proceeding the case is not governed by the common-law 
rules applicable to injunctions. 

The burden of showing the " reasonable practicability 
of avoiding a grade-crossing" is upon the corporation 
alleging it. 

As to the question of practicability: Northern C. R. R. 
Co.'s Appeal, 7 Out., 629; P. & C. R. R. Co. v. S. W. Pa. R. 
R. Co., 27 P. F. S., 173, 182; B. & C. V. R. R. Co.'s App., 10 
W. N. C, 531. 

WUlard & Warreny for the defendant. 

The placing of frogs, rails, etc., by the plaintiflF on the 
defendant's road without process of law and before the 
rights of the parties had been legally determined, was a 
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trespass. W. & P. R. R. Co. v. C. C. R. R. Co., 1 Cent. R., 
580, and cases there cited ; P. & C. R, R. Co. v. Southwest P. 
P. R. R. Co., supra ; Appeal of P. R. R. Co., 19 W. N. C, 337. 

A trespasser on real-estate may not invoke the aid of a 
Court of Equity to preserve to him his wrong. 94 N. Y.^ 
Rep., 619; 3P.F.S.,224. 

Where the jurisdiction conferred by the Act of 1871 is 
invoked, it is for the court to ascertain from the special 
facts and circumstances of each case whether it is reason- 
ably practicable to avoid crossing at grade, and if it is so, 
to prevent such grade-crossing, and by its decree define 
the mode of crossing to be adopted. Northern Cent. R. R. 
Co.^s Ap., 7 Out., 621. 

As to the question of practicability : Penna. R. R. Co.'s 
Ap., 12 Norris, 150. 

The rights of the plaintiflF company are secondary to 
those of the defendant, and until it is established on full 
hearing and final decree that the grade-crossing cannot 
reasonably be avoided and that no unnecessary injury is 
inflicted on defendant, no chancellor has a right to enjoin 
defendant from the full enjoyment of its possessions, 
granted it by legislative enactment. P. & C. V. R. R. Co. 
V. S. W. P. R. R. Co., supra; 24 Am. and Eng. R. R. Cas., 
270, note and cases cited. 

Knapp, J. — In this case the complainants pray that 
defendant may be restrained by preliminary injunction 
from obstructing or interfering with the location or 
operation of complainant's railroad upon and over a 
branch of defendant's railroad by a crossing thereof 
at grade, and that, upon final hearing, the injunction 
may be made perpetual. 

The injunction having been awarded without notice to 
defendant, the hearing upon this rule must be decided as 
though it were an original application for a preliminary 
injunction. 

The second section of the Act of 19 June, 1871, provides 
that in proceedings relating to crossing of lines of rail- 
roads by other railroads, it shall be the duty of Courts of 
Equity in this commonwealth to ascertain and define by 
their decree the mode of such crossing which will inflict 
the least practicable injury upon the company owning 
the road which is intended to be crossed, and if, in the 
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judgment of such court, it is reasonably practicable to 
avoid a grade-crossing, they shall by their process prevent 
a crossing at grade (Purd. Dig., vol. I., p. 357, pi. 109). 

By this Act of Assembly, the rights of the complainant 
are secondary to the rights of the defendant. The prima 
fade presumption of law is that a crossing at grade can 
be reasonably avoided, and the burden of proving that it 
cannot, in any particular case, is on the company seeking 
to cross. (Baltimore & Cumberland Valley R. R. Co.'s 
Appeal; 3 Am. & Eng. Cas., 242; .Pitts. & Connellsville R. 
R. Co. V. S. W. Penn. R.R. Co., 27 P. F. Smith, 173). 

Without expressing any opinion upon the merits of the 
question involved, it seems suflSciently clear that the 
status of these two railroad companies should not be 
changed by preliminary injunction. 

While, perhaps, it is not seriously disputed that a grade- 
crossing is unavoidable if the line which complaint has 
located is followed, yet the reasonable practicability of 
complainants' making such changes in their route as would 
avoid such grade-crossing is by no means so clear, and 
the aflBdavits of experienced engineers exhibit a wide and 
positive dijBference of opinion as to the danger of operating 
a grade-crossing at the point chosen by complaint. 

It is well established by a long and consistent line of 
decisions, both of the lower and higher courts of this 
commonwealth, that special injunctions before answer and 
proofs should be awarded only in cases where complain- 
ant's right is clear, and only to preserve the status of the 
parties as it exists when the order is made. (Biddle v. 
Ash, 2 Ash., 211 ; Farmer's R. R. Co. v. Reus. R. R. Co., 3 
P.F.S.,224. 

A preliminary injunction is a preventive remedy only. 
A mandatory injunction will not generally be granted 
before a final hearing. Mammoth Vein Coal Co.'s Appeal, 
64 Pa. St., 183. 

The injunction here sought is much in the nature of a 
mandatory writ. 

Complainant, in the night time, and without the knowl- 
edge of defendant, placed its frogs across defendant's 
tracks, thus accomplishing its crossing at grade; and 
immediately sought this injunction to restrain defendant 
from obstructing or interfering with the operation of 
complainant's road at the said grade-crossing. Under 
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the protection of the writ so sought, complainant desires 
to operate its road at this crossing before the rights of the 
parties are adjudicated in accordance with law. It is not 
alleged that defendant has done or threatened to do any- 
thing to change the status existing at or immediately 
before the application for this injunction. 

Proceedings to ascertain the rights of railroad com- 
panies to cross each other's lines at grade seem to 
peculiarly require adherence to the rule that no order 
shall be made adjudicating upon those rights until after 
full hearing, with the facts fully found. 

Blx parte affidavits are poor mediums for the ascertain- 
ment of truth, and where, as here, great diversity is found 
in statement of fact, the rights of the party seeking 
equitable relief are doubtful, and the order sought is such 
as to deprive defendant of valuable rights, the true course 
is to await the coming-in of the answer and proof before 
interferring with the statutes of the parties. It may be 
that upon final hearing the complainant's right to the 
grade-crossing will be established, but until it is so 
established, I do not deem it my duty to interfere by 
injunction. 

In People v. Simonson, reported in volume 24 of 
American and English Railroad Cases, p. 270, it is said 
by the court: 

"It needs no discussion to show that an injunction 
against a party's holding his own possession is the same 
thing as turning him out of possession, and is utterly 
illegal before final decree. 

"Whatever right a complainant may have in other 
courts, or in other ways, a Court of Equity cannot change 
the possession of lands in conflict from one party to 
another until the merits have been finally passed upon. 
It seems singular that any officer of the law should 
undertake such a usurpation of power. It has been 
sufficiently settled by several decisions of this court, and 
is an elementary rule which needs no explanation." 

It is true, this is the language of the Supreme Court of 
Michigan, but the subject under consideration was pre- 
cisely the same as this, and the language is fully 
applicable to this case. 

The preliminary injunction heretofore awarded in this 
case is now dissolved. 
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C. p. Lackawanna County. Ko. 7d, Oct. T., 1880. Dec. 6, X'SSt. 

Thlrodp V. B^rg et al. 

In the Act of 13th April, 1807, providing for substitution of persons 
next in interest upon death of plaintiff or defendant in ejectment 
cases, there is nothing to control the method, abd the substitution 
may be made as well by rule to show cause as by scire fcuHas. 

This was an equitable ejectment brought June 18, 1880, 
by Benjamin H. Throop. against Henry Berg, Sabina 
Berg and Charles Myers for a lot in Blakely Township, 
Lackawanna County. The case was referred to arbitrators 
under the compulsory arbitration law. The arbitrator's 
award was filed August 7, 1880, in favor of the plaintiff 
for the land described — the writ conditioned, however, 
that the same be released and judgment entered in favor 
of defendants provided he pay or cause to be paid to the 
plaintiff the sum of $415.00 with interest within three 
months from date of award. An appeal by the defend- 
ants was filed August 20, ISSO. 

October 18, 1887, plaintiff presented in court his peti- 
tion setting forth that since the commencement of the suit 
Sabina Berg, one of the defendants, had died, leaving to 
survive her children and heirs as follows: Elizabeth 
Myers, wife of Charles Myers; Martha Shaddo, wife of 
Charles Shaddo; Margaret Wilson, wife of James Wilson ; 
Catherine Shafer, wife of William Shafer; Louisa Sperie, 
wife of Henry Sperie, and Annie Berg, and asking that 
they be substituted as defendants. 

Rule to show cause was granted returnable October 29, 
1887, five days' notice to be given the defendants, 

WUlard & Warren, for the rule. 

T. F. PenmaThy contra. 

Archbald, J. — The right to make the substitution 
called for by this rule is not questioned, nor indeed could 
it be. But counsel for the heirs thinks it can not be 
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effected by rule, but only by a. scire facias. There is 
nothing in the Act (13 April, 1807, § 3, Purd. 638, pi. 12) 
to control the method, and it may be that it would be 
more in accord with orderly practice to issue a scire facias 
rather than a rule to show cause (Mitchell on Motions and 
Rules, p. 12). If these were new original parties added 
by amendment they certainly could not be brought in 
except by regular process duly issued. But as substituted 
parties I do not see why they may not be compelled to 
appear as well by rule as by scire facias. This was the 
course pursued in Dames v. Welsh (7 S.&R., 203), and 
we may well fall back for a sanction of the practice upon 
that case. The scire facias if employed is merely auxil- 
iary process, the same as a rule, and while in its more 
formal parts it is presumed to give the parties more 
explicit information of what they are to meet, I doubt 
whether it does so in fact, and it ends after all simply as 
does a rule in the requirement that they should show 
cause against it. Furthermore, in the interest of sim- 
plicity a rule to show cause is preferable, it is more 
familiar in practice, and it does not obscure the interlocu- 
tory character of the proceedings. A rule to show cause, 
therefore, as it seems to me, not only suflBciently answers 
the purpose of a scire facias in such cases but it cannot 
be considered as even straining the strict principles of 
practice upon which such rules are based. 

The rule to show cause is made absolute, and order of 
substitution signed. 
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C. P., Lackawanna Coanty, No. 487, Jane T., 1887. Oct 10, 1887. 

Zeidler et al. v. Seischob. 

In a magistrate's record, the entry ^'plaintiff's claim is $33.55 tres- 
pass for personal property " does not sufficiently show the cause of 
action. 

Certiorari. 

"May 7,1887, summons in trespass" was issued by 
Orestes B. Wright, Esq., Alderman, "Ninth Ward, City of 
Scranton, at the suit of C. Seisehof against Lorenz Zeidler 
and J. L. Roesler. The record shows several adjourn- 
ments, and "June 1, 1887, parties appear; plaintiff's 
claim is $33.55 trespass for personal property; facts in 
controversy admitted by parties, plaintiff and defendants." 
Judgment was entered in favor of plaintiff for the sum 
claimed. Defendants thereupon sued out this writ. 

The case was decided on the first exception, that the 
alderman's record does not show the cause of action. 

Ed/ward C. Newcomby for the exceptions. 

Charles H. Soper, contra. 

Akchbald, J. — The plaintiff's claim as set out in the 
transcript was for " $33.55 trespass for personal property." 
This falls far short of showing a cause of action within 
the statute conferring jurisdiction upon justices and alder- 
men of " actions of trespass brought for the recovery of 
damages for injury done or committed on real and per- 
sonal estate." The court will not be hypercritical in such 
cases, as Reese v. Deyette (4 Com. Pleas Rep., 53) will 
attest, but the statute must substantially be met. This is 
not done in the present case, and therefore judgment 
reversed. 



INDEX. 



Acxx»MPLicB. See Criminal Law, 1. 

ACTS OF ASSEMBLY. 

1834, 15 April, § 86. — Supervisors Luzerne County. In re Super- 

visors of Clifton Township, 177. 
1836, 16 June, § 48. — Insolvent debtors. Com, v, Lewis, 142. 
1853, 20 April, P.L. 643.— Mineral water. CMalia r. C(m., 172. 
1862, 9 April, P.L. 352.— Scranton Poor District, Th<mas v. Dis- 
trict, 155. 
1868, 2 March, P.L. 257.— Appeals. Eastman v.O'Neil, 15. 
1869, 17 March, i 1, P.L. 8.— Attachment. Rice v^Warrm, 104. 

1870, 28 February, P.L. 269. — Appeals, Local act. Eastman v, 
O'NeU, 15. 

1871, 22 June, P.L. 1364. — Referees. Building Association v. 
Ranch, 134. 

1874, 29 April, § 34, P.L. 73.— Corporations. Electric Light Com- 
pany V. Illuminating Company, 18. 

1875, . . — Liquor Licenses. In re Hems, 8. 

1876, 20 April.— Appeals. Eastmxin v. CNeil, 15. 

1883, 31 June, P.L. 99.— Insolvent debtors. Oildea v. County, 132. 

1885, 25 June, P.L. 187. — Taxes in townships and boroughs. In 
re Collectors* Bonds, 38. 

1885, 25 June, P.L. 170. — Turnpikes. In re Carbondale and Provi- 
dence Turnpike, 90. 

1885, 30 June, § 5, article 4, P.L. 226. — Mines and mining. Com- 
monwealth V. Smith, 1. 

1885, 30 June, P.L. 244. — Coroner's inquest, mine accidents. In 
re Coroner* s Inquest William C Evans, 89. 

1887, 6 May. — Insolvent debtors. Commonwealth v. Lewis, 142. 

AFFIDAVIT OF DEFENSE. See Practice, 9. 

An affidavit of defense need not set forth the whole defense 
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nor the strongest point if it show enough to prevent a judgment. 
It is no part of the pleadings. Winton v. Savage, 47. 

Alderman. See Justice of the Peace. 

Amendment. See Prachce, 2, 5, 6, 7, 20. 

APPEALS. SeeWAiVEB. 

1. An appeal from an alderman or justice of the peace in 
Lackawanna County is not invalidated by the fact that the 
defendant did not pay the costs on taking the appeal. Eastman 
V, CNeU, 15. 

2. An action for "work and labor done and materials 
furnished'' is not an action "for wages of manual labor" within 
the Act of 1876, nor " for the recovery of wages or salaries for 
work, labor, or services done or performed," within the local Act 
of 1870, and no affidavit is required to an appeal in such case. 
Eastman v, (yNeH, 15. 

3. Where a defendant, attempting to appeal from the judg- 
ment of a justice, discovers a mistake in the transcript, and, 
while attempting to correct it, allows the day for filing to go by, 
the appeal afterwards filed nunc pro tunc will be stricken ofi: 
Bell V. Snyder, 112. 

4. In committing the perfection of an appeal to his attorney, 
a client takes upon himself all the contingencies which might 
result thereby, and the failure of the attorney, or that of any 
other agent, to lodge the appeal in time, even though the failure 
be caused by sickness and inability to attend to business, can 
not form grounds for relief. Maacn v, Reddington, 147. 

5. The cases in which an appeal may be filed nunc pro tunc 
are not to be extended. Ibid. 

6. The Act of 28 February, 1870, regulating appeals from 
justices in Luzerne County in suits for wages, ip not repealed by 
the general Act of 20 April, 1876, upon the same subject. Burns 
V, Johnson, 173. 

7. An affidavit, therefore, in conformity with the Act of 1876 is 
not sufficient, but affidavit must be filed as required by the Act 
of 1870. Ilnd, 

8. Where in such appeals the affidavit is defective, under the 
provisions of the Act of 1870, the appellant should be permitted 
to perfect his appeal by filing the affidavit required. Ibid. 

Appraisement. See Taxes and Taxation, 1, 2, 3; Execution, 1, 2, 3. 

Assessment. See Constitutional Law, 3, 5 ; Taxes and Taxation, 
1, 3, 4. 

AseKKTANQE, Weit OF. See Equity, 1. 
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ATTMmMENTB AGAINST FRAUDULENT DBBTOB& 

1. The mere &ct that the reladonsbip of fiiiher and son exists 
between the preferred creditor and the debtor does not imply 
fraud. Rice r. Warren^ 104. 

2. Statements as to to the fatnie soooeas of the bosineas do not 
constitute fraud within the Frandnlent Debtor Act of 1869. Ibid. 

3. Where one purchases his partner's interest, and, as part of 
the transaction, renews his partner's note to a third party with 
his own note, which is immediately entered up, it is not a 
fraudulent assignment with intent to defraud creditors, within 
the meaning of the Act of 1869. Ibid. 

ATTACHMENT EXECUTION. 

An attachment stops interest on money in the hands of the 
garnishee from the time the money is due from the defendant if 
the garnishee is ready and willing to pay it; and this, notwith* 
standing the fact that the money in his hands is in bank draw- 
ing interest, or that he has paid the debts, presumably from the 
^ofits arising from the use of the money. MilUr v. Rkodety 56. 

ATTORNEY AND CLIENT. 

After the death of a client, the attorney has no power to 
accept notice or file exceptions. Building AsMciatian v. Ranck^ 
134. 

Brewer's Licenses. See Licenses, 1. 

Burden op Proof. See Husband and Wife, 2, 3. 

CCNTER County. See Appeals, 1, 2. 

Certiorari. See Justice of the Peace. 

CONSTITUTIONAL LAW. See Taxm, 2. 

1. An act which, by repealinn; general acts inconsistent there- 
with, partially repeals a general act as to its territorial limits is 
unconstitutional. In re Collector's Bond, 38. 

2. The Act 25 June, 1885, P. L. 170, relating to aoquisition of 
turnpikes is unconstitutional. In re CarbondcUe and Providence 
Tktmpike, 90. 

3. Act of 23 May, 1874, i 57, "Cities Act," is not spedal legis- 
lation. Von Starch v. City, d4. 

4. Act of 28 May, 1874, § 41, as to School Districts, is not special 
legislation. Von Stofek v. School DiMrict, 99. 

5. Assessment by foot frontage on streets improved is con- 
sidered a reasonable exercise of the taxing power, and is^ not in 
contravention of section 1, article IX., of the constitution, requir- 
ing uniform taxes on the same class of subjects. Shoemaker v. 
City, 113. 
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6. The Municipal Act of 1887 is not an amendment or exten- 
sion of other acts, and not unconstitutional by reason of not 
publishing at length the laws changed by it. Shoemaker v. 
OUy, 113» 

7. The Act of 1883, authorizing County Commissioners to 
discharge prisoners from county jail, is unconstitutional. Gildea 
V. County J 132. 

CONTRACTS. 

In the absence of a contract specifying the manner in which 
masonry work shall be measured, the jury may properly follow 
the rule usually adopted among builders for computing the 
value of the work. Harper v. Busse, 9. 

Contributory Negligence. See Negligence, 2. 

CORONER'S INQUEST. 

1. The return of the coroner's inquest should state the circum- 
stances which gave rise to the suspicion of violence or other 
unlawful acts upon which the holding of the inquest was based. 
In re Coroner's Inquest Lilian Smithy 88. 

2. The return of inquest, made under the Act of 1885, should 
show the facts giving jurisdiction. In re Coroner^ s Inquest 
William C Evans, 89. 

CORPORATIONS. See Evidence, 2. 

1. ^ corporation for " the recovery of property that may be 
stolen from its members, and in the event of failure to recover 
such property to pay the loser such part of the value thereof as 
the company may determine," etc., is a corporation for profit, 
and the application for charter should be made to the Governor. 
In re Charter, 11. 

2. The Act of 1874 does not confer exclusive privileges upon 
corporations furnishing light by electricity. Electric Light Com- 
pany V. Illuminating Company, 18. 

3. Where the statement filed in organizing a joint-stock 
company designates the capital stock as "payable on the execu- 
tion hereof," it does not imply that the stock was all paid before 
recording, it simply designates when the liability begins. HiU v, 
sutler, 119. 

4. The absence of a " subscription list book," eo nomine, does 
not render members of a joint-stock association individually 
liable. The original subscription in connection with the stock - 
ledger may supply its place. Ibid. 

5. Suit should be first brought against the association, and 
then proceedings may be instituted, under the Act, against the 
individual members. Ibid, 
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6. For reversal of this case by Supreme Court see 1 Wilcox 
Reports, 97. 

Costs. See Appeals, 1; Insolvent Debtors, 1, 2; Practice, 4. 

CRIMINAL LAW. See Practice* 21 ; Justices of the Peace, 10. 
The prosecutrix in an indictment for adultery is not an 
accomplice. Commonwealth v. Riley ^ 73. 

DEBTOR AND CREDITOR. 

The compromise of a disputed claim is sufficient consideration 
for a receipt in full ; so also, part payment by a stranger out of 
his own moneys, if accepted in full satisfaction. Knittle v. Comp- 
t&n, 117. ' 

DIVORCE. 

1. The libel in divorce should show that the plaintiff is a 
resident of the county in which the libel is filed. Powell v. 
Powelly 51. 

2. The notice required to be published by the sheriff should 
be so made that the last publication will be made previous to 
the return day, and not on that day. Ibid. 

3. Evidence relied upon in desertion proceedings can not be 
reproduced before the commissioner. The witnesses must 
appear before him, and renew their testimony. Ibid. 

4. The courts have jurisdiction in divorce if the respondent 
resides in the state, though in some other county. Austin v. 
Austin, 67. 

5. Where the respondent is not within the county, and is not 
personally served, full measure of the proof of his residence 
within the state will be required, in order that the court may be 
satisfied that it has jurisdiction. Ibid. 

Ejectment. See Practice, 20. 

EQUITY. 

1. A writ of assistance in equity to deliver possession of lands 
may issue whenever such possession has been decreed to the 
plaintiffs, or where the right thereto flows as a necessary con- 
sequence from the decree. Kelsey v. Church, 105. 

2. Where jurisdiction of partition has been taken in equity, 
based upon a trust established in favor of plaintiffs, of an 
undivided interest in lands, and convej^ances have been decreed 
in pursuance of partition made, a writ of assistance may issue to 
deliver possession to plaintiffs of their purparts, notwithstand- 
ing defendant's claim to hold adversely upon the former legal 
title. Ibid. 

3. But such writ can not issue where delivery of possession is 
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not enjoined by the decree until an order has been entered and 
served, requiring such delivery. Ibid. 

4. An order in the nature of a preliminary injunction will not 
be made on an interlocutory application. Coal Company v. Coal 
Company y 129. 

5. A preliminary injunction will not be granted except in the 
face of an immediate and urgent danger of future acts causing 
irreparable injury. Ibid. 

6. Where the evidence as to the complainant's right is conflict- 
ing, special injunction before answer and proofs should not be 
awarded. Railroad Company v. Railroad Company y 189. 

EVIDENCE. Burden op Proof. See Husband and Wipe,* 2, 3; 
Divorce, 3. 

1. The use party on the record is not an interested party 
within the meaning of the law, and is a competent witness in 
proceedings to revive the judgment against the personal repre- 
sentatives of the defendant. Ellis v. Benedict, 71. 

EXECUTION. 

1. An appraisement of goods under a debtor's claim of 
exemption is not conclusive as to any execution except that on 
which it is made. WUcooe v. Stark, 36. 

2. Goods once set apart on exemption are not thereby forever 
released from levy; exemption must be again claimed, and 
appraisement made against every subsequent execution. Ibid. 

3. Only in clear and exceptional cases will the court interpose 
in regard to appraisements and exemptions. Ibid, 

4. The 18th section of the Act of 1810 does not authorize the 
extending of the lien of a constable's levy by the issuing of writs 
beyond an alias. Stone v. Mahon <Ss Oallagher, 165. 

5. Executions from Quarter Sessions for fines and costs is 
authorized by section 20, Act 16 June, 1836. McNamara v. Early, 
179. 

6. The lemri facias iti Pennsylvania seems to be confined to 
proceedings for the enforcement of specific liens upon land. Ibid. 

7. The fieri facias is, in this state, the common writ of execu- 
tion, and must be considered as taking the place with us of the 
common-law writ of levari facias, leaving to the latter only the 
special uses suggested above. Ibid. 

8. In Pennsylvania, the appropriate proceeding to levy a fine 
is the fieri facias. Ibid. 

9. The fact that such process was not directly awarded by the 
court does not vitiate the process, and can not be taken 
advantage of by a stranger after the writ has been fully 
ex^tlted. Ibid, 
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.10. iJlar Jev:^iQg im :poraoniil piopetty by Tirtiie of .« writ of 
Heri / ( Wtgy , ami diwebMie of « rale for iiileipl«ader, the plaintiff 
•alioald kme a mnt of «eiuli(io eigMmot 'to eontiniie -the original 
Uen. Gray v. Kntegermmn, 150. 

11. Wheie the coiut, upon diaobaige of the m\» for inter- 
pleader, directed the ^eriff to ^eell the goods already levied 
npon, and an alias fieri facias was issued, upon whieh the sheriff 
sold the property, and returned that he sold the same ** by 
virtue of the order of court as well as by virtue of the writ/' such 
proceedings are not the ahandonmeot of the original levy, but 
equivalent to a sale on a vendUio txponas. Ibid. 

12. Wages earned between levy and sale, pending interpleader 
proceedings, are payable out of the proceeds, and are preferred 
in distribution to the claims of execution creditors. Ibid. 

Exemption. See Execution, 1,2,3; Pbactige, 15. 

FiBRi Facias. See Execution. 

Grade CaossuiGS. See Baiuuxabb. 

HUSBAND AND WIFE. 

1. Where a husband, acting as agent for his wife, and with her 
knowledge contracts for the building, and his authority is not 
denied by her, her estate may properly be charged with the 
cost. Harper v. Busse^ 9. 

2. Where property is claimed by the wife which has been sold 
as the property of the husband, by his creditors, the burden of 
proof is upon the wife to establish by clear and satisfactory 
evidence that the property is hers, and that it came to her not 
from the husband nor by his earnings. Kent v. Watson, 49. 

3. The jury should be told that the burden is on the wife to 
prove the property to be hers, as against her husband's creditors, 
and that the evidence should be clear and satisfactory ; it is not 
enough to tell them that the presumption is that it is the 
husband's. Ibid. 

iNniCTMENT. See Practice, 21. 

Injunction. See Equity, 4, 5, 6. 

INSOLVENT DEBTORS. 

1. When prisoners are discharged coiitrary to law, though by 
ordei; of the County Commissioners, the county is not liable for 
the costs of prosecution. GUdea v. County y 132, 

2. A prisoner having been committed to the county jail for 
costs, having remained there thirty days, is entitled to discharge 
under the 48th section of the Act of 16 June, 1836, without 
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reference to any other provisions of that Act, and without pro- 
ceedings under the Act of 1887. CommonweaUh v, LetviSy 142. 

3. The 12th section of the Act of 1791 was expressly repealed 
by the 20th section of the Act of 26 March, 1814, though the 
revisers of the Criminal Code thought differently. Ibid, 

4. Historical development of this provision of the insolvent 
law. Ibid, 

Insurance. See Corporations, 1. 

Interest. See Attachment Exbciution. 

Interpleader. See Execution, 10, 11, 12. 

Judgment, Opening of. See Practice, 3, 8, 9, 10. 

Jurisdiction. See Practice, 7, 14, and see Justices op the Peace. 

JUSTICE OF THE PEACE. See Appeals. 

1. The transcript of a justice must show a cause of action of 
which he has jurisdiction, and the kind of evidence by which 
the plaintiff's claim was sustained. Jermyn v. Higgins, 43. 

2. A claim before a justice "for work and labor done," without 
anything to show a contract between the plaintiff and defend- 
ant, is insufficient, and will not sustain a judgment in favor of 
the plaintiff. Ibid. 

3. The justice's record should show a contract, expressed or 
implied, between the plaintiff and defendant ; a claim, " which 
sum was promised and agreed to be returned to the plaintiff," 
without more is insufficient. Shafer v. Kelly ^ 44. 

4. Where the justice's record simply shows a claim for " work 
and labor done," and does not state that the work was done for 
the plaintiff, or at his instance, it will not support a judgment 
for the plaintiff. Merria)n v. Myerscough, 52. 

5. The record should show the character of the evidence 
offered to support the claim; "after hearing proofs and allega- 
tions," does not sufficiently show the character. Ibid. 

6. " Trespass and damages to personal property, not exceeding 
three hundred dollars," is a sufficient statement of the cause of 
action to bring it within the jurisdiction of justices of the peace, 
under Act of 22 March, 1814, 6 Sm. L., 182, "for injury done or 
committed." Reese v. Dyette, 53. 

7. A justice of the peace has no jurisdiction to determine the 
amount of rent in arrear, but simply the amount of the tenant's 
just claim. Weyandt v. Diehly 74. 

8. A justice of the peace has no jurisdiction, under Act 20 
March, 1810, section 20 (defalcation of tenant's claim against 
landlord's claim for rent), to enter judgment against the land- 
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lord for the excess of the tenant's claim over the iimouiit:df 
rent in arrear. Ibid, 

9. Justices of the peace should pursue strictly the Act of 
Assembly giving them jurisdiction, and enter on the record each 
step taken in the trial, otherwise their judgment will be 
reversed. Agiiew v. Commonwealth, 75. 

10. Justices of the peace must comply strictly with the Acts of 
Assembly giving them jurisdiction in criminal cases. That this 
has been done must appear from the record of the proceedings 
entered upon the docket of the justice. Laughney v. Common- 
wealth, 81. 

11. In trespass before an alderman for injury to personal 
property, the plaintiff does not have to make an affidavit of 
cause of action, or show that the defendant was not a free- 
holder previous to the issuing of a capias. KilcuUen v, Sheridan, 
101. 

12. Where two summonses are issued by dilSerent aldermen for 
counter claims of the same parties, and ieire made returnable at 
the same hour, that magistrate has jurisdiction of the cases who 
first issued his summons. Tattle v. Sheridan, 160. 

13. Under the Act of 20 April, 1853, providing a penalty for 
vending registered mineral-water bottles, the magistrates record 
must show that the bottles were stamped with the name of the 
manufacturer and vender, and also that he is a manufacturer 
and vender within the terms of the Act. Cy Malta v. Common- 
wealth, 172. 

14. In a magistrate's record, the entry " plaintiff's claim is 
$33.55, trespass for personal property" does not sufficiently show 
the cause of action. Zeidler v. Seischob, 196. 

Lackawanna County. See Appeals, 1 ; see Supbrvisobs. 

Levari Facias. See Execution, 6, 7. 

Levy. See Execution, 4, 10, 11. 

LIMITATIONS, Statute op. 

In order to take a case out of the statute of limitations, the 
acknowledgment or promise must be unequivocal and distinct, 
and must refer to a definite sum. Estate of Amdt Gordon, 35. 

LICENSES. 

1. By the Act of 1885, the court alone is given the power to 
grant brewers' licenses. In re Hans, 8. 

2. A license will not be granted where the location of the 
house is such as to invite violations of the law. Ibid. 

3. A failure to set forth in the petition that the applicant is a 
resident of this commonwealth is a fatal omission. Ibid, 
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LtTZEBNB County. See AppsAiiS, 1, 2, 6, 7, 8; see 8upervibob8. 

Married Women. See Husband and Wipe, 1, 2, 3. 

Mercantile Appraisement. See Taxes and Taxation, 1, 2. 

MINES AND MINING. 

The Act of 30 June, 1885, does not prohibit the sinking of a 
shaft within 200 feet of the breaker, where the breaker was 
erected before the passage of the Act, nor the re-erection of a 
breaker destroyed by fire within the 200 feet. Commonwealth v. 
Smith, 1. 

NEGLIGENCE. 

1. Where an employee is temporarily assigned to new and 
different duties, to resume his former duties as soon as his new 
ones are completed, his new associates become fellow servants 
for the time being, so that their negligence is that of co- 
employes, and not of the employer. Mc Grath v. Coal Company ^ 77. 

2. Where a person occupies a place of known danger on a car, 
and has been warned of its danger, he is guilty of contributory 
negligence in case of accident. IMd. 

NEW TRIAL. 

1. Evidence which is in possession of either party is not new 
nor discovered within the meaning of the law, if search or 
recollection would have found it. Winton v. Savage^ 47. 

2. Surprise is no ground for a new trial. Ibid. 

3. Cumulative or corroborated evidence, merely, is not ground 
for a new trial. Ibid. 

NUISANCE. 

1. A slaughter house and pig pens in a village community held 
to be a nuisance. Commonwealth v. Wescott^ 58. 

2. A slaughter house and pig pens may be a nuisance per se. 
Ibid. 

Opening Judgment. See Practice, 3, 8, 9, 10. 

Parties to Actions. See Practice, 20. 

Partition. See Equity, 2. 

PARTITION FENCES. 

1. A fence between adjoining properties, though built by one 
of the owners, may become a partition fence from the necessity 
of the case when adopted by both owners. Commonwealth v. 
Lofi, 62. 

2. The simple fact that the fence is slightly over on the land 
of either would not change its character as a partition fence* 
Ibid, 
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3. One who erects a fence which becomes by adoption a parti- 
tion fence can not wantonly tear it down again. Ibid. 

POOR. See Scranton Poor District. 

1. A pauper is chargeable to the poor district in which he 
actually lived notwithstanding that, owing to confusion of 
boundaries, he has been supported by another poor district. He 
can be removed to the proper poor district as soon as the mis- 
take is discovered. Carbondale Township Poor District v. Carbon- 
dale City Poor District, 76. 

2. An order directing the overseers of another district to 
receive and relieve a pauper " until he can be removed to the 
place of his last legal settlement" is without authority and void. 
An order of relief should be directed to the district where 
chargeable, and the place of last settlement then determined by 
proper proceedings. Glenwood Borough v. Carbondale City, 92. 

Practice. See EjEcrMENT, 1 ; Execution. 

PRACTICE. 

1. It is the duty of a referee, in making up his report, to keep 
his findings of fact and law distinct, so that the judgment pro- 
nounced, which is but the application of the law to the facts, 
may be clearly warranted by the facts found, and the latter 
should have all the fullness of a special verdict. Reese v, Powell, 
70. 

2. The name of the use party may be stricken oflf the record 
where the judgment wcub entered to use by mistake, though the 
effect is to render the use party a competent witness to the 
detriment of the defendant. Ellis v. Benedict, 71. 

3. Judgment of revival against terre-tenant by default will be 
opened upon showing a prima facie case only. Swallow v. Ives, 84. 

4. Upon a writ of scire facias, costs cannot be taxed against the 
plaintiff unless all the defendants succeed in their defense. Ibid, 

5. Where the alderman^s transcript shows an action for work 
and labor done, an amended declaration in common counts 
introduces a new cause of action, and leave to file such will not 
be given. Depew v. Sdsm, 102. 

6. A count for breach of contract to rent a farm also introduces 
new cause of action, and will not be allowed. Ibid, 

7. Leave will not be granted to file an amended declaration in 
common counts where the damage in each count is laid at $300, 
and the aggregate at $300, because the claim would then exceed 
the jurisdiction of the court in which the suit was instituted, 
having been brought up on appeal from an alderman. Ibid, 

8. The same stnctaess of pri^ctice is jiot held to in opening a 
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judgment by default, as in case of a judgment upon confession. 
Scranton Supply Company v. Cooper^ 103. 

9. Where the defendant has failed to file an affidavit of 
defense in time, through the omission of his counsel, the judg- 
ment fbr want' of same will be opened on prima fade defense 
being disclosed. Ibid. 

10. Where, through inadvertence of counsel in entering an 
appearance, judgment by default has been entered, it will be 
opened if a prima fade defense is shown. Knittle v. C&mpton, 117. 

11. Notice of the filing of the referee's report, under Act of 
1871, must be given to the defendant as provided by the Act. 
Assodation v. Ranck^ 134. 

15. The agreement to refer, under the Act of 1871, is not a 
general one, but only submission in pursuance of the statute, 
and the statute must be strictly complied with in order to war- 
rant judgment thereon. Assodation v. Ranch, 134. 

13. The rigl>t of a committee of a lunatic to maintain an action 
for damages in behalf of the lunatic may be raised by a plea in 
abatement, or possibly under the general issue, but not upon a 
rule to quash or abate the summons. Buck v. Ehrgood, 161. 

14. The Court of Common Pleas has no power to interfere 
with the judgment of a magistrate entered in the Common Pleas 
only for the purpose of obtaining a lien. Qibhs v. HurloWj 162. 

15. Where the plaintiff in an execution asks to have the 
defendant's claim to exemption disallowed on the ground that, 
by a denial of ownership in the property levied upon, the 
defendant has forfeited his right to exemption, through fraud, 
and this is denied by the defendant, the court can not pass upon 
the issue without the intervention of a jury, DaJe v. Mc Alpine, 
169. 

16. In proceedings upon a mortgage, the sdre faunas takes the 
place of a declaration, and, in order to entitle the plaintiff to 
judgment, must disclose a good cause of action. Lewis v. Flatly, 
176. 

17.. If the plaintiff relies upon a default in the payment of any 
installment of principal or interest, by. which, according to a 
proviso in the mortgage, the whole debt becomes due, this 
should be set out in the 8cire/acia«. Ibid, 

18. Judgment for want of an appearance may still be entered, 
notwithstanding the Proceedure Act of 1887. Humphrey v. 
SmUK IS^. 

19. The Procedure Act of 1887 applies to pending suits. And 
the plea of ntil tiel corporation cannot now be specially pleaded 
in an action of assumpsit. Insurance Company v. RdnoeM, 185. 

20. In. the Act of 13 April, 1807, providing for substitution of 
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persons next in interest upon death of plaintiff or defendant in 
ejectment cases, there is nothing to control the method, and the 
substitution may be made as well by rule to show cause as by 
stire facias. Thraop v. Berg ^ 194:. 

21. Pending a motion to quash an indictment, the grand jury 
can find a true bill upon a second and corrected indictment 
without anotheir binding over. CommonweaUh v. Wescotty 58. 

RAILROADS. 

Under the Act of 1871, the rights of a railroad seeking to cross 
another are secondary to the rights of the railroad intended to 
be crossed. M. M. & C. R. R. Co. v. 2>., L. & W. R. R. Co., 189. 

Referees and Referee's Report. See Practice, 11, 12. 

ROADS AND HIGHWAYS. 

1. If a petition for a view is filed, contrary to a rule of court, 
within one year from the time a proceeding for the same road 
has failed, the report will be set aside. Road in Rapho Town- 
ship, 82. 

2. Citizen taxpayers in attendance at a road view are entitled 
to a reasonable hearing. Ibid. 

3. That the route greatly exceeds five degrees elevation is 
suflicient to set aside the report. lUd. 

Scire Facias. See Practice, 16, 17. 

SCRANTON POOR DISTRICT. 

See case of Thomas v. Poor District, 185. 

SHERIFFS SALES. 

The requirements as to advertising and giving notice of 
sheriff's sales are merely directory. The validity of a sale does 
not depend upon strict compliance with them. But the court 
will' see that they are substantially, followed. McDonnell v. 
Winton, 45. 

Special Legislation. See Constitutional Law, 1, 2, 3, 4. 

Statutes. See Constitutional Law. 

SUPERVISORS. 

1. But two supervisors are to be elected annually in the 
several townships of Lackawanna County, and not three, as 
provided by the 85th section of the General Act of April 15, 1834. 
In. re Supervisors, Ml . 

2. This Act, while not repealed as to the County of Luzerne 
(of which Lackawanna County was a part) by the section 8 of 
the Act of 28 February, 1835, was repealed by section 41, Act 9 
March, 1842. Ibid, ' . " . . 
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TAXES AND TAXATION. See Constitutional Law, 1, 5. 

1. One who is in the business of bottling and selling ale, 
porter and beer is liable to mercantile tax of $50, assessed by the 
mercantile appraiser under the Act of 1875. ComTnonwedUh v. 
Fine, 29. 

2. The Act of 25 June, 1885, P. L. 187, regulating collection of 
taxes in townships and boroughs, is unconstitutional. In re 
Collector's Bond, 38. 

3. The return of the taxable*s property, required under Act 30 
June, 1885, is to be made out within ten days after receipt of the 
proper blanks from the assessor. If not made within that time, 
the assessor has no authority to make return. PaiUi v. Seward, 
137. 

4. The failure of a taxable to make return, under Act 30 June, 
1885, does not authorize the assessor to make any return he 
pleases for him. The discretion of the assessor must be duly 
exercised, otherwise the return is illegal, and the taxable not 
subjected to the provisions of the statute. Albright v. Van Nort, 
138. 

Turnpikes. See Constitutional Law, 2. 

Venditioni Exponas. See Exbcution, 10, 11. 

WAGES. See Appeals; see Execution, 10. 

A girl employed as a singer and dancer at a concert-saloon is 
not "a servant at a restaurant" or '^a helper in or about spid 
house of entertainment," within the meaning of the Act of 13 
June, 1883, giving preference to such claim. Cleveland v, G'NeUj 
148. 

WAIVER. 

The waiver in a note of the right of appeal does not cover an 
appeal from the judgment of a justice overruling a plea of the 
Statute of Limitations. WeUs v. Wilson, 154. 

WARRANT OF ATTORNEY. 

1. A warrant of attorney must contain within itself full 
authority for the acts which are claimed to be done under and 
by virtue of it. Cobb v.Yetter,l^Q. 

2. Where a warrant of attorney refers to things outside itself 
as a standard .of action, the reference must be unambiguous, and 
the standard clearly defined. Ibid, 

3. In case of a promise to pay " any charges appears in this 
book," followed by a warrant of attorney to confess judgment 
" for the above sum," judgment can not be entered on the war- 
rant detached from the book referred to, the book not being 
identified. Ibid, 
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WILLS. 

A will which is shown by the evidence to be the product of 
the testator's mind may be referred to in an issue to determine 
his mental capacity; a natural and just disposition is some 
evidence of a sound and disposing mind. But a will, not shown 
to be the product of the testator's mind, is not evidence of dis- 
posing capacity. Singer t^. Isbey, 54. 
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